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 1                      PROCEEDINGS

 2           (The following record commenced at

 3 9:03 a.m. on August 27, 2006.)

 4           THE COURT:  Let's see.  We were on per

 5 processor licensing; right?

 6           MR. HOLLEY:  That's correct, Your Honor.

 7           THE COURT:  It's time for your reply or

 8 rebuttal?

 9           MR. HOLLEY:  Yes.  I'm impersonating

10 Mr. Newhaus this morning because having gotten home

11 at 3:30 in the morning, he didn't want to fly back

12 for 20 minutes, so with the court's indulgence, I

13 will deliver the rebuttal argument on that motion.

14           THE COURT:  Okay.

15           MR. HOLLEY:  Despite what Mr. Jacobs said

16 in his responsive argument, there is no genuine issue

17 about any material fact relating to this motion.

18 Nothing that Mr. Jacobs said disputed the accuracy of

19 the evidence on which Microsoft relies.

20           Mr. Jacobs said that the testimony of

21 plaintiffs' economic expert, Professor Noll, creates

22 a factual issue, but Professor Noll does not address,

23 let alone dispute, the figures on the chart that

24 Mr. Newhaus handed up to the court on Friday.  That

25 chart shows that at least 38 percent -- and in many

Pristine Unsigned Page  3



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 years, much more than 38 percent -- of Microsoft's

 2 sales of operating systems to computer manufacturers

 3 were not covered by per processor licenses.

 4           Professor Noll also does not address, let

 5 alone dispute, the evidence that 40 to 50 percent of

 6 Microsoft OEM's contracts expired in any given year

 7 and thus DR-DOS has the ability to compete for that

 8 portion of the business each and every year.

 9           Mr. Jacobs questioned where the numbers on

10 the chart came from.  The data was in our opening

11 brief on pages 7 and 8 and again in the reply brief

12 on page 8.  Plaintiffs did not dispute those figures

13 in their brief.  The first dispute we heard was in

14 Mr. Jacobs' argument; but just so it's clear, we

15 didn't make the numbers up.

16           Microsoft's expert in this case, Professor

17 Murphy from the University of Chicago, refers to

18 these figures in his expert report on page 124 and he

19 in turn cites to the report of Microsoft's expert in

20 the Caldera case, Professor Schmalensee from MLT.

21           In addition, Your Honor, the plaintiffs in

22 Caldera made the very same calculations that we are

23 relying on and they reach the very same results that

24 Professor Schmalensee did.  And in addition, in the

25 1994 consent decree case, the expert for the
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 1 Department of Justice, Professor Arrow, cited these

 2 same figures in explaining his conclusion that as of

 3 1994, which is into the class period -- just into the

 4 class period here, per processor licenses had not

 5 resulted in any competitive harm.  And the citations

 6 on the chart that Mr. Neuhaus handed up are to

 7 plaintiffs' expert report in Caldera and to Professor

 8 Arrow's declaration in the DOJ case.

 9           All of this is competent evidence that the

10 court is fully entitled to consider on a summary

11 judgment motion, and plaintiffs do not dispute this,

12 let alone offer any competent evidence in response.

13           Now, Mr. Jacobs said on Friday that it was

14 economically impossible for a computer manufacturer

15 that had one of these per processor licenses to

16 preinstall any other operating system on its PCs.

17 That is a fact that is disputed, but it's not

18 relevant for purposes of this motion.

19           Microsoft's argument and the chart that

20 Mr. Neuhaus handed up on Friday assumed that per

21 processor licenses have the exclusionary effect that

22 plaintiffs' claim.

23           So the point is not whether or not they

24 were exclusionary.  The court doesn't need to reach

25 that.  We're assuming that for purposes of this
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 1 motion.  The question is whether per processor

 2 licenses were so pervasive that they prevented

 3 Digital Research from gaining access to the

 4 marketplace, and on that there is no genuine dispute,

 5 Your Honor.

 6           Mr. Jacobs said nothing about per system

 7 licenses which are different from per processor

 8 licenses, as Mr. Neuhaus explained, other than to

 9 repeat that some per system licenses were drafted to

10 be the functional equivalent of per processor

11 licenses.

12           That is true.  We don't dispute that, but

13 the data that we presented have accounted for that

14 because those per system licenses are treated on the

15 chart as if they were per processor licenses.  And

16 there is no testimony whatsoever from the plaintiffs

17 that true per system licenses amounted to exclusive

18 dealing arrangements, and the reason why it is

19 obvious, Your Honor, is if all you have to do is add

20 the designator to a model number and say, "Compaq

21 1-2-3 is licensed for MS-DOS but Compaq 1-2-3-Z is

22 not," it's trivial to create those new system

23 designations and such per system licenses cannot be

24 exclusionary and the plaintiffs don't claim that they

25 are.
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 1           Mr. Jacobs did not cite any law which

 2 contradicts the legal authority that we cite in our

 3 brief.  Mr. Jacobs agreed that there are no cases

 4 which hold that total sales royalty licenses are

 5 illegal.  Instead, he argued that there's nothing

 6 that says that total sales royalty licenses are

 7 legal.

 8           Well, that's a strange argument under the

 9 antitrust laws because the antitrust laws don't

10 purport to list every conceivable kind of contract

11 that you can enter into.  To the contrary, they limit

12 certain restricted kinds of commercial behavior that

13 are deemed to be anticompetitive; and the presumption

14 is that if something is not expressly prohibited,

15 then it's permissible.

16           In any case, the law is very clear here

17 that a contract that provides for payment of a

18 royalty for all sales that a manufacturer makes that

19 includes a particular process or process server --

20 and we're assuming that's what these per processor

21 licenses did -- is not a violation of the antitrust

22 laws.  As long as OEMs had a choice to license on

23 some other basis, which they did, and everyone agrees

24 that they did, then the per processor licenses are

25 legal.
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 1           And the two leading cases on this, Your

 2 Honor, are cited in the brief, but I will just

 3 mention them briefly.  One is Zenith Radio Corp. v.

 4 Hazeltine Research, which is 395 U.S. 137, and CBS v.

 5 ASCAP, 620 F.Supp.2d 930, which is a Second Circuit

 6 decision from 1980.

 7           I now would like to turn to what Mr. Jacobs

 8 devoted a lot of time to which is whether Microsoft

 9 is entitled to summary judgment on claims that are

10 asserted in the fourth amended petition even though

11 they aren't labeled as counts in that petition.

12           The scope of claims on which parties can

13 move for partial summary judgment in Iowa is not

14 dictated by the decision to divide the petition into

15 counts.  That division is not required by the Iowa

16 Rules of Civil Procedure; rather, what constitutes a

17 claim for purposes of partial summary judgment is

18 driven by the facts that entitled a party to relief,

19 and the cases we cite in our brief say this.

20           Another case which we found over the

21 weekend to the exact same effect is Kendall McGaw

22 Laboratories from the District of New Jersey, 125 FR

23 Decisions 420, which says, like the cases we cite in

24 the brief, that a claim under Rule 56 of the Federal

25 Rules of Civil Procedure of which the Iowa Rules and
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 1 analogue is an occurrence or transaction which

 2 provides the basis for judicial action.  So we can't

 3 become obsessed about -- what you can move for

 4 summary judgment on is an occurrence or transaction

 5 which provides the basis for judicial action.  Any

 6 other rule would permit a plaintiff always to avoid

 7 summary judgment by the way it decided to plead its

 8 case.

 9           So defective claims would be allowed to go

10 to the jury just because the plaintiff chose to take

11 all of its claims and pile them in one count of the

12 petition, and that is not good judicial policy, Your

13 Honor.

14           Plaintiff argue in their brief on this

15 motion that Microsoft's per processor and per system

16 licenses are illegal and exclusive dealing

17 arrangements under the antitrust laws.  If you look

18 on page 23 of their brief, the heading reads, and I

19 quote, "Microsoft's exclusionary licensing practices

20 are illegal under the Iowa Competition Law."

21           If that is their claim and they are

22 undoubtedly going to ask the court to deliver jury

23 instruction on the elements of such an exclusive

24 dealing claim, that is a tipoff that this is, indeed,

25 a claim on which Microsoft can seek summary judgment.
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 1           Everybody knows what we're talking about

 2 here.  There is a set of facts.  There are legal

 3 principles that relate to exclusive dealing

 4 arrangements, and in those circumstances partial

 5 summary judgment is entirely appropriate, Your Honor.

 6           Now, Mr. Jacobs argued that the Iowa

 7 Supreme Court's decision in Lamantia v. Sojka -- and

 8 I hope I'm pronouncing that correctly -- supports

 9 their view.

10           Now, that case held that partial summary

11 judgment should have been granted for the defendant

12 under one of the legal theories that the plaintiff

13 asserted, i.e., liability under the tort claims act

14 but not on the plaintiffs' common law theory.

15           Well, we see that decision as being

16 directly supportive of our position because

17 plaintiffs are arguing that Microsoft is liable under

18 the Iowa Competition Law because its per processor

19 licenses allegedly constituted exclusive dealing

20 arrangements.

21           Now, plaintiffs have a lot of other

22 theories with respect to other conduct, but they

23 assert that the claims concerning per processor

24 licenses alone would entitle them to relief.  So

25 under Lamantia, this is a claim, a legal theory, that
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 1 is suitable for summary judgment.

 2           Moreover, Your Honor, Lamantia is not

 3 limited to different legal theories.  The Iowa

 4 Supreme Court has applied Lamantia to hold that

 5 partial summary judgment is appropriate where the

 6 claim is that different kinds of conduct entitled the

 7 plaintiff to relief and evidence that certain kinds

 8 of conduct gave rise to no liability dictated that

 9 judgment be granted as to part of the claim.

10           And this is a case called Moser v. Black

11 Hawk County, which is 300 N.W.2d 150, and at page 153

12 the Supreme Court explained that in that case the

13 claim was against Black Hawk County for malicious

14 prosecution and the plaintiffs asserted that agents

15 employed by and acting on behalf of the county had

16 wrongfully commenced and prosecuted a criminal action

17 against him, and the Supreme Court held that the

18 trial court should have granted partial summary

19 judgment with respect to the conduct of the

20 prosecutor because there was no evidence that he had

21 acted maliciously, but that the claim could go

22 forward with respect to the county's liability for

23 the conduct of the police man.

24           And what the Supreme Court said is the

25 following:  They said, "We hold trial court was right
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 1 in recognizing the county's immunity from liability

 2 resulting from the assistant county attorney's

 3 actions.  We hold trial court erred in granting

 4 summary judgment for the county as to the alleged

 5 conduct of the investigators.  Only a partial summary

 6 judgment should have been granted."

 7           So here is the situation, Your Honor, where

 8 there is one legal theory but two particular kinds of

 9 conduct that are being challenged.  And what the

10 Supreme Court of Iowa said was it's perfectly

11 appropriate -- in fact, they say this is what the

12 trial court should have done, should have granted

13 partial summary judgment on one kind of conduct,

14 i.e., the prosecutor's conduct because his conduct

15 was immune, and there was no showing that he acted

16 maliciously but that the case should go forward with

17 respect to the policeman's conduct.

18           Finally on this point, Your Honor

19 Mr. Jacobs talked a lot about synergies that one

20 might find between per processor and per system

21 licenses on the one hand and other allegations in the

22 fourth amended complaint on the other hand.

23           And Mr. Jacobs said that various forms of

24 conduct that plaintiffs challenge, such as product

25 preannouncements or what he called "technical
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 1 trickery," might reinforce the allegedly exclusionary

 2 effect of these licensing practices.

 3           Well, this is a new argument.  None of this

 4 was argued in plaintiffs' brief on this motion, and

 5 there isn't any evidence in the record to support

 6 what Mr. Jacobs is suggesting.  There are, as the

 7 court knows, millions of pages of documents that have

 8 been produced in this case and many, many, hundreds

 9 of pages of depositions; and summary judgment is the

10 time that you're supposed to show your cards on these

11 sorts of things.

12           We're not at a pleading stage anymore, and

13 when faced with a well-supported motion for summary

14 judgment, it was the plaintiffs' obligation to come

15 forward with evidence to defeat our claims.  It isn't

16 enough to say, "Well, maybe there's something in

17 there somewhere that shows a synergy between these

18 licensing practices and other things in the case."

19 That is not sufficient at this point to defeat our

20 summary judgment motion.

21           What the court, with respect, should not do

22 is to permit plaintiffs to survive the various

23 summary judgment motions on the theory that even if

24 any given action is not anticompetitive, if you pile

25 them all up and squint at them, somehow they violate
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 1 the Iowa Competition Law.  Caldera is not controlling

 2 on this point, and the reason why is because there's

 3 a much more recent and much more direct precedent

 4 that the court ought to look at.  It's called United

 5 States v. Microsoft.

 6           What the D.C. Circuit did in reviewing

 7 Judge Jackson's decision was to look one by one at

 8 everything that Judge Jackson said was

 9 anticompetitive and decide whether that specific act

10 violated Section 2 of the Sherman Act.  They didn't

11 just take it all as one big glom and look at it.

12 They went one by one, and they have a straightforward

13 test in determining whether any given action is or is

14 not anticompetitive.

15           And then at the end of that discussion,

16 they said Judge Jackson also found that Microsoft's

17 overall course of conduct, this monopoly broth

18 notion, was anticompetitive, and they refused to

19 affirm on that basis.  They said that they were not

20 going to affirm that some general course of conduct

21 was anticompetitive.

22           So it's our submission, Your Honor, that

23 that is a more recent case from the leading Court of

24 Appeals in the United States sitting en banc in a

25 case involving this defendant.  It is not a case that
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 1 happened in Utah a long time ago.

 2           Your Honor, Ms. Conlin argued on Friday

 3 that these motions should have been bought as limine

 4 motions instead of motions for partial summary

 5 judgment.

 6           We believe firmly, Your Honor, that we are

 7 entitled under the Iowa Rules of Civil Procedure to

 8 seek partial summary judgment, and the court can and

 9 should grant summary judgment in favor of Microsoft

10 on these claims; but if the court is inclined to

11 consider these as in limine motions, that's fine with

12 us.

13           They seek, in effect, an order that would

14 bar plaintiffs from offering evidence that

15 Microsoft's per system or per processor licenses were

16 in a legally exclusionary practice under the Iowa

17 Competition Law.  The result is effectively the same,

18 Your Honor, and we shouldn't once again be too

19 concerned of elevating form over substance.

20           The goal of these motions is to try to take

21 a case which is really slightly out of control and

22 hiving off the pieces of it that are not legally

23 valid.  That will assist the court in managing this

24 case.  It will assist the jury because it will reduce

25 the complexity of the case.  And it also, Your Honor,
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 1 is fair because many of these claims simply have no

 2 legal validity.

 3           So, Your Honor, it is Microsoft's position

 4 that this motion should be granted.

 5           THE COURT:  Thank you, sir.

 6           Move to No. 5:  Intentional and perceived

 7 incompatibilities.

 8           MR. HOLLEY:  You're going to be hearing a

 9 lot from me this morning, Your Honor.

10           So, addressing the intentional

11 incompatibility argument, plaintiffs claim that

12 Microsoft created various intentional

13 incompatibilities between its products and those of

14 its competitors.

15           And the issue of whether such a legal

16 theory is susceptible to dismissal on a motion for

17 partial summary is one I just addressed in detail and

18 I'm not going to take Your Honor's time and rehearse

19 all those arguments again.

20           There are some important policy

21 considerations at stake in requiring plaintiffs to be

22 rigorous about the claims they make in an antitrust

23 claim, and I do want to mention these.  I think

24 Mr. Neuhaus averred to them on Friday, but they are

25 important.
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 1           As the U.S. Supreme Court held in a case

 2 called Spectrum Sports at 506 U.S. 458, courts need

 3 to be very careful about sweeping readings of the

 4 antitrust laws because what you can end up doing is

 5 chilling the very aggressive competition that the

 6 antitrust laws were designed to encourage.  So it

 7 isn't a harmless thing to a give very broad reading

 8 to antitrust laws because what you can do is cause

 9 people to stop doing things which are actually good

10 for consumers because they are afraid that at some

11 point they are going to be found liable for having

12 done it.

13           And the plaintiffs are encouraging the

14 court to abandon bright-line rules which exist in the

15 case law in favor of this kind of "pile it up and

16 squint at it" approach that I referred to.  But that

17 would make it impossible for businesses to conform

18 their conduct to the requirements of the antitrust

19 laws on a going-forward basis because you would

20 always wonder whether in hindsight based on things

21 that were unknowable at the time you did something,

22 somebody would find that all of your acts in

23 combination constituted an antitrust violation.

24           It is not in the interest of consumers for

25 companies such as Microsoft to pull their competitive
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 1 punches for fear of later having been found to

 2 violate the antitrust laws based on some

 3 retrospective assessment of an ill-defined course of

 4 conduct.

 5           I submit, Your Honor, that's exactly why

 6 the D.C. Circuit did what it did in U.S. v.

 7 Microsoft.  It insisted on the discipline of going

 8 claim-by-claim through what Judge Jackson found to be

 9 anticompetitive to decide whether any given action

10 was, indeed, a violation of Section 2.

11           Now, I would like, Your Honor, to turn to

12 the substance of this motion which has to do with

13 intentional incompatibilities.  There is a great deal

14 of debate in the briefs about the appropriate legal

15 standard to apply to these sorts of intentional

16 incompatibility claims.

17           And I submit, Your Honor, that this is sort

18 of a tempest in a teapot.  You should apply a common

19 sense approach to these sorts of claims, and if you

20 think about what an intentional incompatibility is,

21 it will be clear what the necessary elements of such

22 a claim are and that common sense approach is fully

23 consistent with the decided cases.

24           First, there has to be an incompatibility;

25 in other words, there has to be a showing that the
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 1 competitor's product was prevented from functioning

 2 or that its operation was impaired in some

 3 substantial way.  If we don't have an

 4 incompatibility, we don't have intentional

 5 incompatibility claim.

 6           Second, and this follows from the term

 7 we're using, there has to be a showing that the

 8 incompatibility was truly intentional; in other

 9 words, the incompatibility has to result from

10 something that Microsoft did.  It can't result from

11 something that somebody else did.  That isn't an

12 intentional incompatibility.

13           And, moreover, the incompatibility cannot

14 be the product of accident or inadvertence.  It has

15 to be something that is the product of volitional

16 acts.  You can't impose liability on somebody for

17 something that just happened by inadvertence.  That

18 is not an intentional incompatibility.

19           And the third common sense element of these

20 claims is that it has to have had some market impact,

21 some substantial impact on competition.  So, for

22 example, if the incompatibility at issue was never in

23 a commercial product and so no ordinary consumer ever

24 saw the thing, how can one say that it had any

25 substantial market impact?
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 1           Another example, Your Honor, would be if

 2 the other company very quickly and with a minimal

 3 amount of effort fixed the incompatibility, then it

 4 doesn't give rise to antitrust liability.  Things

 5 like that happen all the time.  So it must be an

 6 incompatibility.  It must be intentional.  It must

 7 have marketplace impact.  Those are the three

 8 requirements and there really can't be any dispute

 9 about that.

10           Now, the leading case on this topic is from

11 the Second Circuit Court of Appeals in the late 1970s

12 in a case that my firm handled called Berkey v.

13 Kodak.  In that case Berkey, a camera manufacturer,

14 challenged Kodak's simultaneous introduction of three

15 new technologies.  Kodak, without telling anybody it

16 was going to do it, released the Instamatic camera

17 Kodacolor II film, which was the first film to come

18 in one of those plastic cases all ready to pop into

19 the camera, and a new photofinishing process called

20 "C-41" that was made to deal with this film.

21           And Berkey and other camera manufacturers

22 were very upset because their technology did not work

23 with Kodacolor II film and couldn't be processed with

24 the C-41 photofinishing process.  And the Second

25 Circuit said that Berkey's incompatibility claims
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 1 were not valid under the antitrust laws because new

 2 product innovations frequently render compatible

 3 products obsolete.  That's just the way the world

 4 works.

 5           Actually, that sort of obsolescence could

 6 be viewed as a prod to get other companies to

 7 innovate faster.  If you suddenly find your camera

 8 don't work with the new film, then you have to go

 9 invent a better camera.  So we can't have a situation

10 where antitrust liability is imposed just because

11 people who make complementary products suddenly find

12 they have to do something to make their product

13 compatible with the new invention that comes out.

14           So having explained what we believe to be

15 the requirements of these sorts of claims, I would

16 like to turn to the specifics of the, unfortunately,

17 numerous intentionally incompatibility claims that

18 the plaintiffs have asserted here.  And with the

19 court's indulgence, this is going to take awhile, but

20 I think it's important to go through them one by one

21 because there's a lot of hand waving by the

22 plaintiffs.  But if you force them to focus on these

23 three elements of these claims, none of them stands

24 up to analysis.

25           There are three buckets of these claims,
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 1 Your Honor.  The first bucket relates to claims

 2 relating to a product that I know Your Honor has

 3 heard a lot about called "Digital Research DOS" or

 4 "DR-DOS."

 5           The second set of claims relate to an

 6 operating system that I know Your Honor has also

 7 heard about which was designed by Microsoft and IBM

 8 called "Operating System 2" or "OS/2."

 9           And the third set of claims relate to

10 decisions by Microsoft to use its own proprietary

11 technologies as opposed to technologies that are

12 supported by various of its competitors.  So taking

13 those buckets one at a time, I would like to talk,

14 first, about DR-DOS.

15           These allegations are fairly technical, but

16 I think it's possible to explain them in a way that

17 is understandable and I will certainly try to do that

18 and if Your Honor has any questions, please interrupt

19 me.

20           What I want to show is that as to each of

21 these claims, these undisputed facts show that there

22 is no intentional incompatibility.  So the first of

23 the DR-DOS claims relate to something called the

24 "AARD" code or the "A-A-R-D" code.  And this is a

25 block of software code that Microsoft added to a test
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 1 version of Windows 3.1 in late 1992.  It's also

 2 referred to the papers, Your Honor, as the "Christmas

 3 Beta," and "beta" is a term used to refer to test

 4 versions of operating systems.

 5           The software code was written by a

 6 developer at Microsoft named Aaron Reynolds, and it's

 7 referred to as the AARD code based on letters from

 8 Mr. Reynolds' name that appear in the code.  And for

 9 the life of me, Your Honor, I've been dealing with

10 this code since 1992 and I've never figured out why

11 it's AARD and not some other combination of letters,

12 but that's what Mr. Reynolds decided to call it.

13           What this AARD code does in Windows 3.1 in

14 this test version is look to see whether it's running

15 on top of MS-DOS; and if it doesn't find things that

16 it knows should be in MS-DOS, it explains a message

17 on the computer screen which says, "Nonfatal error

18 detected, error number," and depending various

19 factors having to do with the PC, some four-digit

20 random number would appear there.

21           Importantly, Your Honor, that's all this

22 message says.  It doesn't say what is causing it to

23 appear.  It doesn't explain anything.  It's just this

24 very obscure "nonfatal error detected."  The AARD

25 code was not operational in the commercially released
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 1 version of 3.1, the one that normal people got when

 2 they went and got a new PC.  It was disabled, and

 3 this is not a disputed fact.

 4           Plaintiffs accept the proposition that the

 5 AARD code did not operate in the commercially

 6 released version of Windows 3.1.

 7           Moreover, there is no dispute that the AARD

 8 code did not prevent this test version of Windows 3.1

 9 from running on top of DR-DOS and did not degrade the

10 performance of DR-DOS in any way.

11           Plaintiffs technical expert, Mr. Alepin,

12 testified about this as recently as July of this year

13 in his deposition.  This is not disputed.  Didn't

14 cause DR-DOS not to run, did not degrade the

15 performance of DR-DOS in any way.  There is no

16 incompatibility.

17           Moreover, very few of these beta testers

18 were people who agreed to test Windows 3.1 before it

19 was finished in which the AARD code was operational

20 ever asked Microsoft, "Hey, I saw this weird message.

21 What does that mean?"

22           There is no dispute that fewer than ten

23 people ever reported having seen this message.  This

24 is not disputed.

25           So you've got thousands and thousands of
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 1 beta testers out there and a record which shows that

 2 fewer than ten of them said, "Hey, what is this weird

 3 message?"

 4           Then there is also no dispute, Your Honor,

 5 that Microsoft did not tell the beta testers who

 6 asked what was causing the message to appear.

 7 Microsoft just ignored the questions.  So no one was

 8 ever told this code in Windows 3.1, this is looking

 9 for MS-DOS.  No one was ever told that.

10 Mr. Schulman, one of plaintiffs' experts, figured

11 that out a couple of years later and wrote an article

12 about it, but at the time no one was told what was

13 causing this message to appear.

14           So going back to my three-part test here,

15 this is not an intentional incompatibility.  First,

16 because there wasn't an incompatibility.  The AARD

17 code did not hinder the operation of DR-DOS.

18           And, second, there was no substantial

19 impact on competition because the AARD code was only

20 operational in one test version of Windows 3.1.  The

21 message was disabled, and it was only seen by a few

22 beta testers, never by any commercial purchasers of

23 the operating system and none of the people who

24 asked -- which was a very tiny group, Your Honor --

25 was ever told anything about the message which, of
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 1 course, said nothing about DR-DOS.  So this is one of

 2 these kind of "much to-do about nothing" allegations

 3 in our view.  It didn't cause an incompatibility, and

 4 it couldn't have had a substantial market effect.

 5           So I would like, Your Honor, now to move to

 6 the second of the DR-DOS related intentional

 7 incompatibility claims.

 8           This refers to a similar block of code,

 9 although different, and this one is called

10 "Verify_DOS."  This was a block of software code that

11 was added to various Microsoft products, most of

12 which were programming languages.  Programming

13 languages are things like "Pascal" and "C++" that

14 software developers used to write applications to run

15 on top of operating systems.  These are not things

16 that my mother would get at Wal-Mart.  They are used

17 by people who are quite expert in software

18 development.

19           What the verified DOS code did was look to

20 see whether these Microsoft products were running on

21 top of MS-DOS.  So in that sense it was very similar

22 to the AARD code.  If MS-DOS was not found down

23 there, then the verified DOS code displayed a message

24 which said running the product on something other

25 than MS-DOS "may void valuable warranty protections."
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 1 That is all it did.  The plaintiffs experts

 2 acknowledge that the verified DOS code did not cause

 3 DR-DOS to malfunction in any way.  This is not

 4 disputed.

 5           Moreover, Digital Research, which is the

 6 company that created DR-DOS, was able to very quickly

 7 alter DR-DOS to prevent the verified DOS code from

 8 displaying its message about warranty protection.  So

 9 they defeated the operation of the verified DOS code.

10 We're not suggesting for a moment that they weren't

11 entitled to do that, but they did and no one disputes

12 that.  And with the AARD -- so it's our submission,

13 Your Honor, that just like the AARD code, the

14 intentional incompatibility claim relating to the

15 verified DOS code is not sustainable.

16           First, we don't have a real incompatibility

17 because the verified DOS code did not make DR-DOS

18 malfunction.

19           And, secondly, as to marketplace impact,

20 Digital Research altered its product to prevent the

21 message about warranty protection from being

22 displayed.

23           So there's no evidence that DRI lost sales

24 by virtue of the verified DOS codes message about

25 warranty protection.  Again, this is one of these
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 1 things that has been -- has almost taken on the

 2 characteristic of an urban legend in the last 14

 3 years.  And no one, including the two government

 4 agencies that looked into this matter, ever came up

 5 with any indication that this did anything, but we're

 6 still hearing about it.

 7           The third claim, Your Honor, relates to a

 8 disk-caching utility with the strange code name

 9 "Bambi."  I have no idea why, but that's what they

10 called it.  And I want to explain a little bit about

11 what a disk cache is because I think that helps

12 explain what happened here.

13           In Windows 3.1 Microsoft decided to add a

14 utility to the operating system called a "disk

15 cache."  And what the disk cache does, it acts as an

16 intermediary between what the user is doing and what

17 is on the hard disk of the machine because writing

18 things to the hard disk and reading things from the

19 hard disk is a relatively slow operation.  And if you

20 can keep some information in what is called "random

21 access memory," you can get at it very, very quickly.

22           So you keep this cache of information, but

23 it's critical that that cache be completely

24 consistent with what is on the hard drive.  And if

25 the two get out of sync, then when the disk cache is
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 1 what is called "flush" to the hard disk, chaos ensues

 2 because it overwrites the information on the hard

 3 disk and you get just a scramble of information.

 4           So if you're going to write a disk cache,

 5 you have to be very careful that you do it right.

 6           When Microsoft was creating this disk cache

 7 for Windows 3.1, it discovered that it was

 8 incompatible with DR-DOS, and this is because DR-DOS

 9 was a clone of something called "Compaq DOS 331."

10 And at this point Compaq was licensed by Microsoft to

11 create its own special version of MS-DOS which it

12 called "Compaq DOS 331."  And that version of MS-DOS

13 had a strange disk interface which was not the same

14 one that Microsoft used in MS-DOS.

15           So that was the cause of the

16 incompatibility, the fact that DRI chose to use a

17 special disk interface.  That was their right.  I'm

18 not suggesting they didn't have that right, but it

19 was that choice that caused the incompatibility, not

20 anything that Microsoft did.

21           So when Microsoft figured out that there

22 was this incompatibility, it was worried about this

23 "scrambled eggs" problem that I described to Your

24 Honor, and so it decided to include code in the test

25 version of Windows 3.1 that would see if DR-DOS was
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 1 there; and if it was there, it would just fail to

 2 load this new disk cache.  It did not shut the

 3 operating system down and refuse to load.  It just

 4 didn't load this one utility.

 5           The critical thing that is important to

 6 bear in mind here is that this is all in the testing

 7 phase because as the testing proceeded, Microsoft

 8 figured out how to make the new disk cache compatible

 9 both with Compaq DOS 331 and consequently with

10 DR-DOS.  So, again, we are talking about something

11 that never made it to the store shelves.  This is all

12 something that happened in testing.  It got fixed.

13 Never in the commercial product.  Nobody disputes

14 this.  It's all accepted.  Mr. Alepin agrees.

15           Plaintiffs do not say that Microsoft

16 intentionally caused an incompatibility between the

17 early version of this Bambi disk cache and DR-DOS.

18 The motion seems to be that Microsoft should have

19 fixed the problem faster than it did, but nobody is

20 saying that Microsoft was nasty and created this

21 incompatibility.  And the plaintiffs experts also

22 accept that if Microsoft hadn't done something to

23 shut off this disk cache, then beta testers would

24 have had real problems before the disk cache got

25 fixed.
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 1           So based on this, Your Honor, once again,

 2 it is our position that they haven't met the

 3 three-part test for intentional incompatibility

 4 claims.  In this case there was an incompatibility

 5 for a while between a test version of the Bambi disk

 6 cache and DR-DOS, but Microsoft didn't create it.

 7 Somebody else did:  DRI, because they made a strange

 8 design choice, but that's not something that can be

 9 attributable to Microsoft.

10           Secondly, there's no market impact because

11 this whole thing got fixed.  The DR-DOS detection

12 code got pulled out of the system, and the system was

13 changed so that it could deal just fine with DR-DOS.

14 So whatever effect was very temporary, and it didn't

15 have any market impact and there isn't any evidence

16 that the plaintiffs have come forward with the DR-DOS

17 lost sales by virtue of this.  And again, Your Honor,

18 this is not new.  We've had more than ten years to

19 look at these questions; and if somebody had any

20 evidence that DRI lost sales by virtue of this,

21 presumably would have come forward by this time as we

22 sit here in 2006.

23           The next one, Your Honor, relates -- we're

24 still talking about DR-DOS incompatibilities -- this

25 one refers to something called the "Nested Task
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 1 Flag."  On Intel microprocess servers there are

 2 registers which keep -- and they have things called

 3 "flags" on them, and they are used to keep track of

 4 the state of the microprocessors so that when you're

 5 doing an operation that is very complicated, you

 6 know how to return to the prior state.

 7           The "Nested Test Flag" is one of the flags

 8 in a registered Intel processor; and there isn't any

 9 dispute that if you look at the Intel technical

10 manuals for its microprocessors, it says that the

11 default setting for this Nested Task Flag is zero.

12 That's what people who look at the Intel manual see:

13 Keep it at zero.

14           Now, at some point in the late '80s Digital

15 Research decided that DR-DOS would change the Nested

16 Task Flag setting to one rather than zero, and

17 Mr. Alepin admitted in his deposition in July that

18 nobody told Microsoft, "Oh, by the way, DR-DOS has

19 done something you might not anticipate.  They've

20 changed the Nested Task Flag setting to one."

21           All of this matters because in Windows 3.1

22 Microsoft decided to change the setup process for the

23 operating system so that it ran in a more advanced

24 mode that could access more memory and that made it

25 easier for users because they could see pictures and
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 1 things happening during the setup.  That required

 2 more memory, it required the operating system to

 3 shift into something called "standard mode."

 4           Microsoft assumed when it was going to

 5 flip the operating system from the "real mode" into

 6 "standard mode," that the Nested Task Flag would be

 7 at the Intel default setting of zero, and that was

 8 true on MS-DOS because MS-DOS followed the Intel

 9 manual.  It was not true on DR-DOS because DRI had

10 changed the default setting to one, and what

11 happened, not surprisingly, is that Windows 3.1

12 failed because the Nested Task Flag was not where

13 Microsoft expected it to be.

14           Again, there is no contention that

15 Microsoft found out that DRI had done this strange

16 thing and thought, "Ah-ha, we're going to screw these

17 guys.  We're going to cause Windows 3.1 to fail."

18 Rather, the argument is that Microsoft had some

19 obligation to fix this problem that DRI created,

20 except plaintiffs don't explain where that obligation

21 to help DRI comes from.  It certainly isn't in the

22 antitrust cases with which I'm familiar, Your Honor.

23 You don't have to help your competitors.

24           The next fact of relevance is that Digital

25 Research obtained a copy of the test version of
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 1 Windows 3.1.  They weren't supposed to have it, but

 2 they got it and this isn't disputed.  The plaintiffs

 3 have filed a motion in limine to try to keep the jury

 4 from hearing about this, but there's no dispute that

 5 DRI obtained a purloined copy of Windows 3.1 and they

 6 used it to create a patch which was very small and

 7 took them a day to do that -- fixed this problem

 8 which was their problem -- and that patch was created

 9 before Windows 3.1 was released.

10           So let's go back to the three-part test.

11 The incompatibility that existed between Windows 3.1

12 and DR-DOS was caused by DRI, not by Microsoft, so it

13 is not an intentional incompatibility.

14           And, secondly, Digital Research fixed this

15 problem, this bug, in their operating system before

16 the commercial release of Windows 3.1.  So there was

17 no substantial impact in the marketplace even if,

18 contrary to our submission, this bug was Microsoft's

19 responsibility.

20           So, Your Honor, as to each of the four

21 DR-DOS related intentional incompatibilities, the

22 plaintiffs have failed to meet -- they have to meet

23 each and every one of these elements and they haven't

24 met those three as to these four I've just discussed.

25           Now, I would like to turn now, Your Honor,
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 1 if I could, to the intentional incompatibility claims

 2 relating to OS/2.

 3           The first one relates to something called

 4 the "DOS protected mode interface."  You'll see it,

 5 Your Honor, referred to in the papers as "DPMI."  And

 6 the allegation is that Microsoft did something in

 7 Windows 3.1 to its implementation of this DPMI

 8 specification that slowed IBM down in its ability to

 9 run Windows applications in OS/2.

10           And I just think it's important here to

11 pause, Your Honor, and remember the relationship

12 between IBM and Microsoft in the early 1990s.  IBM

13 was much bigger than Microsoft, and the two companies

14 had been in effectively a joint venture for

15 developing operating systems for a number of years.

16 So they jointly developed MS-DOS.  IBM called its

17 version "PC-DOS," but the two of them jointly

18 developed MS-DOS.  They were jointly working on

19 Windows to some extent -- although IBM thought

20 Windows was terrible -- and they were jointly

21 developing OS/2.  And they had all kinds of rights to

22 one another's technology, so these are not

23 competitors in the normal sense of the word.  These

24 are two companies who have all kinds of contractual

25 rights to get information from one another.
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 1           So plaintiffs' experts suggest somehow that

 2 Microsoft did something bad in relation to DPMI that

 3 slowed IBM down, and the claim seems to be that the

 4 way Microsoft implemented DMPI was not in exact

 5 compliance with the specification.  That is true.  We

 6 accept that proposition.  There's nothing illegal

 7 about failing to comply with the specifications, and

 8 that's especially true when you look at the testimony

 9 of plaintiffs' technical experts who say that they

10 understand why Microsoft did it the way they did it

11 because it substantially improved the performance of

12 Windows 3.1.

13           So we really don't have an incompatibility

14 here; and if you look at the plaintiffs' briefs,

15 you'll see two or three pages of discussion of what

16 is pure diversionary tactics.  They are unable to

17 show any incompatibility.  We have a long discussion

18 about whether Microsoft did something mean to IBM by

19 failing to provide IBM with source code for Windows

20 3.1 that contained Microsoft's DPMI implementation.

21           And Mr. Ballmer at one point suggested that

22 maybe Microsoft should not give IBM the source code

23 that contained the DPMI implementation; but, like

24 many things that are contained in e-mail, that isn't

25 what happened.  And there are many, many documents in
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 1 the record which show that, in fact, IBM got what it

 2 was contractually entitled to get, which was the full

 3 source code for Windows 3.1.

 4           There is nothing in plaintiffs' submission

 5 which takes these e-mails into account.  They want to

 6 rely on what Mr. Ballmer said, and they want to

 7 ignore everything that happened after that point.

 8 But here we are in a motion for summary judgment.

 9 You know, we can't ignore unrefuted evidence in the

10 record, even if one believed that there was an

11 antitrust theory here which would give rise to

12 liability.  You can't ignore the evidence in the

13 record which supports the summary judgment motion.

14           The critical point that plaintiffs just

15 ignore is that IBM had the source code for Windows

16 3.1 in advance of the commercial release of Windows

17 3.1 and IBM, which is a very, very sophisticated

18 organization with lots and lots of software

19 engineers, had what it needed to get OS/2 to run

20 Windows applications and that is what IBM did.

21           There is no doubt that OS/2 could run

22 Windows applications within a "quite-soon" period

23 after the release of Windows 3.1.  There's no

24 contention to the contrary.

25           So again, Your Honor, we don't have a true
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 1 intentional incompatibility here.  We have a lot of

 2 fussing about things that don't give rise to

 3 antitrust liability.  There isn't any actual

 4 incompatibility between Windows 3.1 and OS/2 that

 5 prevented or seriously obstructed IBM's ability to

 6 get OS/2 to run Windows applications.

 7           And, secondly, the speculation from

 8 Mr. Alepin and Mr. Schulman that something -- somehow

 9 Microsoft did something in relation to DPMI that

10 slowed IBM down in this process is not sufficient to

11 defeat summary judgment -- that kind of speculation

12 is not evidence.  We need some hard evidence that IBM

13 actually suffered some competitor impairment and that

14 just isn't there.

15           Your Honor, I would like to turn to

16 something called "OS/2 for Windows."  This is an IBM

17 product that basically used a copy of Windows on the

18 PC to make it easier for users to run Windows

19 applications in OS/2, and the way that OS/2 for

20 Windows worked -- and there's no dispute about this

21 -- was by a very fragile process of going in and

22 patching in physical memory locations of what Windows

23 was doing.

24           The problem with this kind of highly

25 specific physical patching in memory is that if you
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 1 change anything in Windows, the patches break.  And

 2 Mr. Schulman, although he's trying to walk away from

 3 it now, wrote an article many years ago pointing out

 4 that the design of OS/2 for Windows was inherently

 5 fragile because any change in Windows would cause the

 6 IBM product to break.

 7           Now, Microsoft released a product called

 8 "Windows 3.11" which fixed various bugs in Windows

 9 3.1.  And when it did, lo and behold, as everyone

10 knew would happen, OS/2 for Windows broke.  This

11 couldn't have been a surprise to anybody in Armonk,

12 New York because they knew the design they had chosen

13 for their product was bound to break.

14           The most plaintiffs can show is that

15 Microsoft was aware that OS/2 for Windows would

16 break -- and maybe slightly bemused at the fact that

17 IBM had done something so dumb -- but there is

18 nothing in the antitrust laws which says that one

19 company can't sit on sidelines smiling as another

20 company does something stupid.  That does not give

21 rise to antitrust liability.  In any event,

22 plaintiffs' experts admit that it was trivial for

23 Microsoft to fix OS/2 for Windows so that it worked

24 just fine on Windows 3.11.

25           So let's go back to the requirements of the
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 1 intentional incompatibility claim.

 2           First, the incompatibility between OS/2 for

 3 Windows and Windows 3.11 was the result of a design

 4 choice that IBM made, not something that Microsoft

 5 did, so we don't have an intentional incompatibility.

 6 And, secondly, we don't have any marketplace impact

 7 of any substance because IBM made small changes to

 8 OS/2 for Windows that illuminated incompatibility.

 9           The last one, Your Honor -- and I

10 appreciate that this is a long log -- relates to

11 Microsoft's applications running on a test version of

12 OS/2.

13           Plaintiffs point to a February 1993

14 internal Microsoft report that noted that eleven

15 different software products, eight of them from

16 Microsoft and three of them from other companies,

17 were not working very well on a test version of OS/2.

18 And from that report the plaintiffs asked the court

19 to infer or asked the jury to infer, if they are

20 allowed to, that the reason why the eight Microsoft

21 products weren't performing very well is because

22 Microsoft did something to make that happen.

23           Now, there is no evidence, none in the

24 record, to show that Microsoft did anything to those

25 eight products to cause them to perform poorly on
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 1 this test version of OS/2.  The best that plaintiffs

 2 can do is to point to an e-mail that Mr. Gates wrote

 3 two years earlier in 1991 that talks in general terms

 4 about adding new features to Windows.  He refers to

 5 them as "extensions" that will differentiate Windows

 6 from OS/2.

 7           Now, there's nothing wrong with what

 8 Mr. Gates was suggesting.  You're in a difficult

 9 situation when you jointly develop a product like

10 Microsoft did with OS/2 and suddenly it's out in the

11 marketplace competing with you.  And what Mr. Gates

12 was suggesting, and no one has any evidence to the

13 contrary, is that Microsoft should seek to make

14 Windows different in order to make it more attractive

15 to consumers and developers.  That doesn't violate

16 the antitrust laws.  We have to have something more

17 than that.

18           Moreover, Your Honor, there is no evidence

19 in the record that anyone ever did what Mr. Gates

20 suggested in the 1991 e-mail, which is to add

21 extensions to Windows that wouldn't work with OS/2.

22           And more importantly, for this motion, what

23 you would have to do is it would be a long chain of

24 causation to get this to work, and it isn't in the

25 plaintiffs' papers.  You would have to show that
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 1 somebody did what Mr. Gates suggested, which was add

 2 extensions to Windows that were incompatible with

 3 OS/2, and that these eight products used these

 4 extensions and that it was the reliance on the

 5 extensions that caused the bad performance.

 6           There is nothing like that, Your Honor, in

 7 the record.  Nobody even tries to make that argument.

 8           Furthermore, plaintiffs' experts have

 9 testified that Microsoft's two bestselling

10 applications, which are Microsoft Word and Microsoft

11 Excel, work just fine on OS/2, which is contradictory

12 to the idea that Microsoft was busily working away to

13 make sure its products didn't work on OS/2.  If

14 Microsoft wanted to do that, it would have done that

15 with Excel and Word.  It didn't, so again, this is

16 highly attenuated and not the sort of thing that

17 gives rise to antitrust liability.

18           Finally, Your Honor -- and this would be

19 sufficient in and of itself to grant summary judgment

20 on this claim -- there is no evidence in the record

21 that the poor performance of the eight Microsoft

22 applications that is discussed in the February 1993

23 report continued in the final version of OS/2.  The

24 report is about a test version.  So we don't know

25 whether this continued on.  The plaintiffs' experts
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 1 aren't suggesting that they know, so in those

 2 circumstances you can't show any market impact

 3 because you don't know whether the poor performance

 4 continued.

 5           So once again, Your Honor, looking back at

 6 the three requirements for intentional

 7 incompatibility claims, where is the incompatibility?

 8 The poor performance of these eight Microsoft

 9 products was also experienced by three products that

10 Microsoft had nothing to do with it.  That is a

11 strong indication, Your Honor, that whatever the

12 problem was, it was a problem of IBM's creation, not

13 Microsoft.

14           So we don't have a true incompatibility in

15 a shipping product.  We don't have any evidence of

16 intentionality that Microsoft is the cause of this

17 product.  And lastly, as I just said, Your Honor, we

18 don't have any evidence of impact on competition.

19 There is this internal report talking about a test

20 version of OS/2, and no notion that this all

21 continued to the commercially released version of

22 IBM's operating system.

23           So I now discussed buckets one and two,

24 Your Honor, which is the incompatibility claims

25 relating to DR-DOS and then the incompatibility
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 1 claims relating to OS/2.  If you require the

 2 plaintiffs to be rigorous about these claims and show

 3 that they meet each of the three requirements of

 4 intentional incompatibility claims, they can't.  And

 5 so each and every one of these claims should be

 6 dismissed, Your Honor.

 7           I now would like to turn to the third

 8 bucket that I described at the outset, which is the

 9 claim that Microsoft was somehow required to embrace

10 technologies that other companies supported in lieu

11 of technologies that Microsoft itself had developed.

12 And I'm not going to go one by one, Your Honor,

13 through what I think is fairly described as an

14 alphabet soup of acronyms that appear in the papers

15 in which plaintiffs' experts refer to because it's

16 not necessary to go through them one by one.  That's

17 because the law on this sort of thing is clear and it

18 it provides absolutely no support for what plaintiffs

19 are arguing.

20           It is black-letter law that a monopolist

21 has no obligation to assist its competitors.  The

22 plaintiffs seem to think we are in Europe, Your

23 Honor, where there is under Article 82 of the Treaty

24 of Rome a notion that dominant undertakings have some

25 duty to help smaller companies.  That is not the law
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 1 of the United States, and so there is no obligation

 2 even on a monopolist to assist its competitors.  It

 3 is perfectly entitled to stand there and watch them

 4 trip and fall on their faces.  That is competition.

 5           So the general notion that Microsoft -- it

 6 would have been nice for Microsoft's competitors, for

 7 them to embrace their technologies is a nice idea,

 8 but it isn't a basis for antitrust liability.  And

 9 the clearest indication of this, Your Honor, is again

10 the D.C. Court of Appeals opinion in the United

11 States v. Microsoft because we have a very vivid

12 example of this sort of thing.

13           Sun Microsystems -- and I know Your Honor

14 has heard about Java to some extent from looking at

15 Judge Jackson's findings of fact, but Sun

16 Microsystems had a technology called "Java" which is

17 licensed in Microsoft.  And Microsoft created a

18 version of the Java for Windows that was in some

19 respects different from the one that Sun Microsystems

20 wished that Microsoft had created, and there were

21 other companies, including IBM and Netscape, who also

22 thought that Microsoft should have created a

23 different version of Java than the one that it did.

24           But the D.C. Circuit said that Microsoft

25 had no obligation under the antitrust laws to follow
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 1 the lead of Sun and these other companies, that

 2 actually one could argue that it was beneficial to

 3 consumers for Microsoft to create a version that ran

 4 very well on Windows.

 5           So it's our position, Your Honor, that

 6 there is no authority for the proposition that

 7 Microsoft had to embrace these other technologies;

 8 and to the contrary, very clear authority that

 9 Microsoft did not.

10           And we've cited in the papers, Your Honor,

11 a number of cases from the Seventh Circuit, the first

12 Circuit and other circuits which clearly define the

13 point I'm making, which is monopolists are encouraged

14 to compete aggressively; and that's actually in the

15 interest of consumers because they get a steady

16 stream of new products and they get lower prices.  If

17 monopolists stop competing aggressively, that's bad

18 for consumers.

19           There is one last point I need to make,

20 Your Honor, and I apologize for the length of which

21 this is going on, but I thought it was important to

22 drill down on these claims because they don't

23 withstand close scrutiny, but plaintiffs cannot

24 preserve these claims by recasting them as product

25 disparagement claims.
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 1           There are also strict requirements for

 2 product disparagement claims, and the plaintiffs are

 3 not close to meeting those.  And there's a reason why

 4 product disparagement claims are disfavored under the

 5 antitrust laws.  There's the general First Amendment

 6 notion that people -- you know, even commercial

 7 speakers are entitled to talk about their products.

 8 But there's also the notion that consumers benefit

 9 from hardhitting comparative advertising.  People say

10 some pretty mean things about their competitors'

11 products sometimes, but the notion is that that is

12 good for consumers because it gives them more

13 information about how to decide which products they

14 want to buy.

15           As a result of this general notion that

16 consumers benefit from people slugging it out in

17 advertising, it is presumed -- and this is a strong

18 presumption -- that product disparagement has a

19 de minimis impact on competition.

20           So it's plaintiffs' burden to overcome this

21 very strong presumption, and there's a six-part test

22 and I don't believe that plaintiffs dispute the

23 existence of this six-part test.  I'm not going to go

24 one by one through these claims, Your Honor, and try

25 your patience more than I already have, but I do want
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 1 to tell you what the six parts of our tests are and

 2 we explained in our papers why they can't possibly

 3 meet every one of these six elements.

 4           First, the statement has to be clearly

 5 false.  It has to be an out-and-out lie.

 6           Second, the statement has to be clearly

 7 material.  You know, one car company can't say that

 8 the finish on the competitor's car isn't as shiny as

 9 it should be.

10           The two decided cases, Your Honor, will

11 give you an idea of what you have to do here in order

12 to generate liability.  One case involves Northwest

13 Airlines running ads in the Minneapolis newspapers

14 saying that charter flights crash more often than

15 commercial flights; therefore, if you were flying on

16 a charter from Minneapolis to Honolulu, you should be

17 very careful.  And there was no evidence that this

18 was true, that charter planes crash.

19           The second one was a case in which a drug

20 company sent a registered letter to every registered

21 pharmacist in the United States saying that even

22 though the FDA had approved some generic version of a

23 drug, that patients could be killed.  So those are

24 the sorts of statements in the very rare cases that

25 courts have found that violated the antitrust laws.
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 1           Third, the statement has to be clearly

 2 likely to induce reasonable reliance.

 3           Fourth, the statement has to be made to

 4 consumers who have little or no understanding of the

 5 subject matter.  So you can't be making statements to

 6 people who are sophisticated consumers.

 7           Fifth, the statements have to continue for

 8 an extended period of time.

 9           And, six, the statements must not be

10 readily susceptible to neutralization.  So if

11 somebody can run a counter-ad campaign that says, you

12 know, when GM says that Ford cars have lousy breaks,

13 you know, that's not true.  Here are the federal

14 statistics.  That sort of comparative -- the ability

15 to neutralize or counter what somebody said about you

16 means that it isn't an antitrust violation.

17           So as we've explained in your papers, Your

18 Honor, even if they want to now say that these

19 intentional incompatibility claims, they really meant

20 to be product disparagement claims, they can't

21 because none of them, none of the ones we talk about,

22 meets the six-part test.

23           Your Honor, in closing, this is going to be

24 a long trial.  There's going to be many complicated

25 issues for the jury to deal with.  These are some of
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 1 the most complicated issues, and some of the ones

 2 that would most likely lead to confusion and wrong

 3 results.

 4           And because the legal standards are clear

 5 and because it is clear that the plaintiffs cannot

 6 meet those legal standards, it would be in the

 7 interest of judicial economy to get these claims out

 8 of the case.  They don't belong in the case, and the

 9 court should issue summary judgment dismissing them.

10           Thank you, Your Honor.

11           THE COURT:  Thank you.  Take a 15-minute

12 recess, please.

13           (A short recess was taken.)

14           THE COURT:  Be seated, please.

15           Mr. Jacobs.

16           MR. JACOBS:  Good morning, Your Honor.

17 Before I start, I would like to introduce Dan West

18 here who is an associate with my firm.

19           THE COURT:  Mr. West.

20           MR. JACOBS:  This is his first time here

21 and hopefully will not be his last time here.

22           We don't have -- we have not filed pro hac

23 papers yet for Mr. West.  He's just going to be

24 assisting me with my presentation today.  We do have

25 pro hac papers.  If we can convince Roxanne to sign
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 1 them, we will present those to the court.

 2           THE COURT:  Okay.

 3           MR. JACOBS:  Your Honor, just like

 4 Microsoft's motion on plaintiffs' supposed claim

 5 regarding Microsoft's licensing practices, Microsoft

 6 bought and lost a nearly identical motion in Caldera

 7 on what Microsoft characterized as the Caldera

 8 plaintiffs' claims for intentional and perceived

 9 incompatibilities.

10           And Mr. Rosenfeld noted in oral argument on

11 Friday, that really should be the beginning and the

12 end of the inquiry.

13           Before I get into the substance of the

14 argument here, let me just note a couple of points on

15 Mr. Holley's argument.

16           Mr. Holley presented all sorts of reasons

17 why Microsoft claims the facts do not support this or

18 the facts did not support that, and he would make

19 comments to the effect that there was no substantial

20 effect because, there was no substantial impact

21 because, it could not have hurt competition because,

22 and then gave Microsoft's position.  These are all

23 facts.  These are factual issues that are all in

24 dispute.

25           Plaintiffs have submitted, along with our
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 1 resistance to Microsoft's motions, the expert reports

 2 of Professor Roger Noll, a Stanford economist, and

 3 Mr. Ronald Alepin, an individual who has been

 4 involved in the computer industry for, I believe,

 5 going on 35 years or so where they dispute these

 6 facts.

 7           They dispute that there was no impact from

 8 Microsoft's conduct.  They dispute that Microsoft's

 9 incompatibilities, the AARD code, for instance, has

10 no impact merely because Microsoft said it was a beta

11 product.  They provide the reasons why all of these

12 this conduct was important; how it fit into

13 Microsoft's larger scheme, its course of

14 anticompetitive conduct against Digital Research,

15 against IBM and against all of its competitors, real

16 and potential competitors, in the industry.

17           So this notion that these facts are

18 undisputed or simply because Microsoft argues that

19 these facts are unimportant, you know, our experts

20 take a different position, we take a different

21 position.  And, in fact, I want to present the court

22 a little bit later later with a number of the

23 facts -- some of the evidence that we have put into

24 the record in connection with our resistance to this

25 motion that shows clearly that there are disputed
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 1 issues of material fact as to the Caldera related

 2 allegations, as to the OS/2 related allegations, as

 3 to everything here.  There are fact issues that need

 4 to be dealt with, and they should be dealt with by

 5 the jury.

 6           Now, in the Caldera case, I will remind the

 7 court that Judge Benson in Caldera rejected

 8 Microsoft's position that it should be able to

 9 compartmentalize the plaintiffs' overarching

10 Section 2 claim into in that case seven independent

11 claims.  And the court relied on Continental Ore v.

12 Union Carbid Corporation, which we cited in argument

13 on Friday.  And the court -- let me just remind Your

14 Honor that the court noted that -- Judge Benson

15 noted, "The court finds nothing in the relevant law

16 that prevents a plaintiff from asserting one

17 overarching claim of a Section 2 violation conversely

18 to allow defendant to carve plaintiffs' complaint

19 into seven discrete claims that plaintiff never

20 intended to allege as independent claims not only

21 appears to offend the purpose behind Section 2 but

22 also turns basic civil procedure principles on their

23 head," and that's 370 U.S. 690 -- I'm sorry, that was

24 Continental Ore.  The Caldera cite is 82 F.Supp.2d at

25 1309.
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 1           Now, turning to the issue of the alleged

 2 incompatibilities, the intentional incompatibilities

 3 here.  In the Caldera case Microsoft asserted that in

 4 order for Caldera to succeed on its claim, it must

 5 first show that each of the alleged incompatibilities

 6 between DR-DOS and Windows had no purpose other than

 7 to preclude competition from DRI.

 8           Now, in the Caldera case Judge Benson took

 9 Microsoft to task, asserting that standard which it

10 noted was nowhere to be found in any of the case law.

11           In Microsoft's brief in this case, it seems

12 to suggest a three-part test that incorporates that

13 standard that it asserted in Caldera.

14           Now, what Mr. Holley was talking about

15 today, he seems to have backed away from that

16 standard and talks about what he says are three

17 requirements:  That there be an incompatibility, that

18 the incompatibility be intentional, and that it had

19 to have had a substantial evidence effect on the

20 market.  I think that's a slightly different test

21 than what Microsoft was suggesting in its briefing;

22 but in any event, what the Caldera court found was

23 the standard to apply here.  It stated that -- well,

24 first of all, it noted that Caldera never brought

25 these intentional incompatibility -- made these
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 1 intentional incompatibility allegations as part of a

 2 separate claim.  They were part of its overarching

 3 Section 2 claim, just like they are here.

 4           And, you know, in a while I will show -- we

 5 have a time line that will show how this -- all of

 6 this conduct that we're talking about, the per

 7 processor licenses, the per system licenses, the

 8 intentional incompatibilities, the perceived

 9 incompatibilities, Microsoft's technological binding

10 ultimately bundling of Windows and DOS, that

11 Microsoft -- all of this was occurring -- you know,

12 it was occurring -- much of this was occurring at the

13 same time -- had the intent of reinforcing each other

14 in order to prevent DRI from succeeding in the

15 marketplace.

16           But in any event, what the court in Caldera

17 noted, that had Caldera brought these intentional

18 incompatibility allegations into a stand-alone claim,

19 Microsoft's conduct would violate the Sherman Act "if

20 the design choice is unreasonably restrictive of

21 competition," and that is quoting the Trans-America

22 case.  And the cite in the Caldera opinion is 72

23 F.Supp.2d at 1313.

24           The court went on to note that that

25 standard requires a fact-based inquiry which
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 1 considers, "The effects of the design on competitors,

 2 the effects of the design on consumers, the degree to

 3 which the design was the product of desirable

 4 technological creativity, and the monopolists intent.

 5 Since a contemporaneous evaluation by the actor

 6 should be helpful to the fact finder in determining

 7 the effects of a technological change."  That was at

 8 the same page, 72F.Supp.2d at 1313.

 9           Now, in denying Microsoft's motion,

10 Judge Benson noted, "Each of these

11 incompatibilities" -- the one that Caldera alleged

12 and several of which are at issue in this motion --

13 "arose at a time when Microsoft had excluded DRI from

14 beta testing DR-DOS with new Windows version 3.1

15 before its public release.  Consequently, any

16 incompatibility which arose, intentionally placed

17 there by Microsoft or not, could not be detected or

18 remedied before Windows' public release.  Moreover,

19 it is alleged Microsoft was aware of both the Bambi

20 and Nested Task Flag incompatibilities and knew that

21 DR-DOS 6 could be altered and made to work with

22 Windows 3.1 with relatively minor modification.

23           Now, both Bambi and Nested Task are at

24 issue in this motion.  Judge Benson continued,

25 "However, Caldera asserts that Microsoft continued to
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 1 create the illusion that DR-DOS was incompatible with

 2 Windows by inserting error messages conveying to the

 3 user that either DR-DOS was incompatible with Windows

 4 or that MS-DOS was the only environment in which

 5 Windows could properly function.  While technically

 6 this may not be false, a fact finder could reasonably

 7 conclude that laid against this backdrop, their

 8 existed an anticompetitive campaign to eliminate

 9 competition in the DOS market in violation of

10 Section 2.  Caldera presented sufficient evidence

11 that incompatibilities alleged were part of an

12 anticompetitive scheme by Microsoft."  That is 72

13 F.Supp.2d at 1314.

14           So basically we're talking many of the same

15 allegations here.  The court in Caldera, looking at

16 them under the proper standard that it set out for

17 whether or not you would look at an intentional

18 incompatibility standing alone or as part of a larger

19 claim, there are fact issues.  There are fact issues

20 as to what was the purpose and intent and the effect

21 of Microsoft's conduct in creating real

22 incompatibilities and then reinforcing that by

23 creating perceived incompatibilities, creating what

24 our experts refer to as "fear, uncertainty and doubt"

25 or "FUD."
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 1           As Mr. Alepin notes in his report, FUD is a

 2 very effective tool for creating uncertainty about

 3 whether a product will work today and meet user's

 4 needs or -- and whether the product will continue to

 5 work in the future and meet the user's needs.

 6           So FUD -- much of this conduct that we're

 7 talking about here, these intentional

 8 incompatibilities, were part of a much larger FUD

 9 campaign by Microsoft to create doubt, uncertainty,

10 fear, reluctance, among users to adopt DR-DOS.  All

11 of this occurring at the same time that Microsoft was

12 restricting channels of distribution for DR-DOS by

13 use of its licensing restrictions, by use of creating

14 bundles essentially of Windows and DOS.  There was a

15 whole host of conduct going on at this time that all

16 was reinforcing one another.

17           Now, let me just note one point Mr. Holley

18 makes.  He tries to distinguish the Caldera case by

19 saying that, "Well, in United States v. Microsoft,

20 the course of conduct, finding, conclusion that Judge

21 Jackson reached in the government case was overturned

22 by the D.C. Circuit.

23           Well, the reason that finding was

24 overturned is not really the reason that Mr. Holley

25 suggested, that somehow they were skeptical of
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 1 Continental Ore or the ability to assert an

 2 overarching claim.  It was because, and let me quote

 3 from the ruling at 253 F.3d at 43 to 44, the court

 4 said, "We need pass upon plaintiffs' argument" -- the

 5 argument about the course of conduct -- "however,

 6 because the district court did not point to any

 7 series of acts, each of which harms competition only

 8 slightly, but the cumulative effect of which is

 9 significant enough to form an independent basis for

10 liability."

11           The court didn't have to address that

12 issue.  The court -- yes, it did go through and look

13 at these individual acts that were alleged in the

14 government case, but because of the way that the case

15 was presented and Judge Jackson 's ultimate holding,

16 the D.C. Circuit took a pass on the Continental Ore

17 issue.  So there's nothing in the D.C. Circuit that

18 undermines Judge Benson's decision in Caldera.

19           Now, before moving on to the specifics

20 here, the specific evidence, I just want to provide

21 the court with a little bit of background on Caldera

22 and why some of this stuff matters.  Mr. Holley

23 alluded to some of the -- gave some of the background

24 here for the technology that is at issue.

25           One of the issues, though -- I don't recall
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 1 if we talked about this on Friday or not or if

 2 Mr. Holley raised it -- is the notion of Windows

 3 running with DOS or running on top of DOS, and going

 4 back to this time period here when we're talking the

 5 late 1980s into 1990, '91, '92, that time frame.

 6           Now, DOS is what was called a "character

 7 mode" operating system.  Unlike Windows or the

 8 Macintosh where you have icons where you click on

 9 with the mouse, with DOS a character-based interface,

10 you would type a command.  You would have what was

11 called the DOS prompt, the "C" prompt they used to

12 refer to it as, and you would type something -- if

13 you wanted to see what was on your hard drive, you

14 would type in "DIR," "D-I-R" for "directory," and you

15 would get a list of what was on the hard drive.  And

16 then if you wanted to change the directory, you type

17 in "CD/," whatever directory.  All of this had to be

18 done with commands.

19           DOS, both Microsoft DOS, MS-DOS and DR-DOS

20 were character-based operating systems.  At this time

21 Windows was what Microsoft referred to as a

22 "graphical operating environment."  Windows was

23 called a "GUI," a "graphical user interface."  And

24 Windows ran on top of DOS.  So you needed DOS on your

25 computers.  Didn't really matter what DOS you had,
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 1 you could have DR-DOS or you could have MS-DOS, but

 2 you needed a DOS on your computer, and on top of that

 3 Windows would run.

 4           So when we're talking about whether or not

 5 DR-DOS 6.0 would run with Windows, the reason that is

 6 important is because at that time the two -- the DOS

 7 and the graphical operating environment needed to be

 8 able to interact with one another in order for

 9 Windows to work.  So they weren't like now.  With

10 Windows XP, for instance, you've got the operating

11 system.  Back then you had these two separate

12 components that needed to run together.  I just

13 wanted to provide that by way of background here.

14           Let me move on now to some of the specifics

15 that we talked about and that Mr. Holley talked about

16 and that are discussed in much more detail in our

17 brief and in the expert reports that we submitted.

18 And I have -- we have a time line that I would like

19 to display.  I have copies of the time line here too

20 if I can approach the bench.

21           THE COURT:  You may.

22           Thank you.

23           MR. JACOBS:  And hopefully we won't have

24 any technical glitches or anything.

25           Let me just start off with the first of the
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 1 earliest time lines of the various -- what Microsoft

 2 calls "intentional incompatibilities" in this motion,

 3 but what we assert are part of Microsoft's larger FUD

 4 campaign.  And the earliest example of that that is

 5 at issue in this motion is "Verify_DOS," and that's

 6 "verify" and then there's an underscore and "DOS" is

 7 the name of it.

 8           "Verify_DOS" was code that Microsoft placed

 9 in its retail products, and those included what

10 Microsoft called its quick language products.

11           Now, the code probed memory to try to

12 determine if the underlying operating system was

13 MS-DOS, Microsoft's DOS.

14           If Verify_DOS failed, the Microsoft Quick

15 products displayed a message that using the product

16 with an operating system other than MS-DOS may avoid

17 valuable warranty protection.  "May avoid valuable

18 warranty protection" was a snippet of what the

19 warning code said.

20           Now, DR-DOS -- I guess let's go back a

21 little bit to the history here.

22           DR-DOS was produced by -- developed by a

23 company called Digital Research.  Digital Research

24 had developed an operating system back in the 1970s

25 called "CP/M."
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 1           MS-DOS was essentially a 16-bit clone of

 2 CP/M function calls.  So while Microsoft refers to

 3 DR-DOS as -- disparagingly as just a clone of MS-DOS,

 4 really MS-DOS, the earliest version of it in any

 5 event, were a clone of Digital Researches CP/M

 6 products.

 7           MS-DOS was chosen by IBM to be the

 8 operating system -- one of the operating systems on

 9 the earliest IBM PC.

10           DR-DOS later then produced a version of DOS

11 for the PC for 16-bit PCs.  DR-DOS 3.31 was, I

12 believe, the earliest version of DR-DOS and that was

13 released in May of 1998.  Well, shortly --

14           THE COURT:  '98 or '88?

15           MR. JACOBS:  I'm sorry.  1988.

16           Shortly after this, this is when

17 Microsoft's Verify_DOS code comes into play, and all

18 of a sudden starts appearing on various products.

19 And I believe the expert reports of Mr. Alepin talks

20 about the various products where Verify_DOS does

21 appear.

22           Now, Microsoft has argued in its expert

23 report that, "Well, there was a valid technical

24 justification for that."  Our experts dispute that.

25 And, in fact, then, one of the -- one of the exhibits
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 1 that our experts rely on is in this May 22, 1989

 2 document and this is included with the Kniffen

 3 Affidavit, Exhibit C, affidavit that accompanied our

 4 resistance, our combined resistance.  This was

 5 included in their Exhibit C, a memo -- a 1989 memo

 6 from Mark Chestnut to Russ Werner talking about this

 7 code.  Not that it was some sort of -- not that it

 8 was something to provide valuable information to

 9 consumers, but as a DRI competitive response.

10           So what this suggests is that Microsoft

11 wasn't putting this sort -- this warning code on its

12 products to provide any sort of legitimate warning,

13 perhaps, to its customers, but that its real

14 motivation was to create fear, uncertainty and doubt

15 about whether or not DRI, DR-DOS was a legitimate

16 DOS.

17           And actually, let me just back up for a

18 second too.

19           Now, the court certainly is familiar with

20 the notion that the court when entertaining a motion

21 for summary judgment must view all of the evidence in

22 the light most favorable to the nonmoving party, and

23 that the party resisting the motion for summary

24 judgment should be afforded every inference, every

25 legitimate inference, that can reasonably be deduced
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 1 from the evidence.  And that is in Clinkscales v.

 2 Nelson, 697 N.W.2d at 841.

 3           So Mr. Holley suggested on numerous

 4 occasions that there was no hard evidence that it --

 5 where is the hard evidence that this caused reduced

 6 sales?  Where is the hard evidence that this had any

 7 sort of impact?  Where is the hard evidence of this

 8 or that?

 9           Well, what we are showing here -- this is

10 actually just a tip of the iceberg of the evidence

11 that will be presented at trial, but this combined

12 with our experts' reports where we have -- our

13 experts have looked at this, looked at it in the

14 context of the industry, their knowledge of the

15 industry, what was going on at the time, this is

16 evidence.  All of this that we will see here is

17 evidence that a jury can look at and conclude that

18 Microsoft's conduct had no pro-competitive

19 justification and that the conduct was

20 anticompetitive.

21           And further, in M&M Medical Supplies v.

22 Pleasant Valley Hospital, the expert report submitted

23 by the plaintiffs must be taken as true for purposes

24 of the summary judgment.

25           So Microsoft, yes, is going to dispute what
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 1 our experts say, but we've submitted our experts'

 2 reports on this and their conclusions must be taken

 3 as true.  It is evidence.  This expert evidence is

 4 every bit as much evidence as whether or not some

 5 internal Microsoft memorandum admits to -- that their

 6 conduct was anticompetitive.

 7           So just with that, this is just -- to

 8 provide some background here -- that you had shortly

 9 after the release of DR-DOS and in response to some

10 e-mails from Bill Gates saying, "Hey, what are you

11 doing to check for this DR-DOS and implement these in

12 our products?" you have Mark Chestnut writing a memo

13 talking about this being a DRI-competitive response,

14 and that the code, therefore, it can be concluded,

15 was put there solely for that purpose.

16           Now, let's move on a little bit further up

17 in time.  Now, actually let's scroll back a bit.

18           DR-DOS 5 was announced in April of 1990.

19 It was actually released in June of 1990.  And then

20 as we go through the time line here, you'll see this

21 time period in October -- December of 1990, these are

22 all e-mails here that I'm citing which are Exhibits

23 100, 101, 102, 117, 103.  Those are exhibits that we

24 submitted -- plaintiffs submitted in our combined

25 appendix to all of the motions here -- all the
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 1 resistances that we filed.

 2           You can see around this time that after

 3 DR-DOS 5 is released you've got Microsoft erecting

 4 this wall of per-processor licenses and, in fact,

 5 using other licensing restrictions to prevent DR-DOS

 6 from -- DRI from being able to get DR-DOS in the

 7 distribution channels.

 8           Now, moving ahead to the next -- I'm sorry.

 9 I'm not used to this being set up as a left-hander --

10 moving ahead to 1991 is when you've got a series of

11 events that have been remarkably in close proximity

12 to one another.  These are -- Microsoft has kind of

13 separated these out as what we call -- "Bambi," the

14 "AARD code" and "Nested Task" as these next

15 intentional incompatibilities that they are bringing

16 up in this motion.

17           Now, these were occurring, the time period

18 shortly after Novell and Digital Research announced

19 their mergers, that the two companies were merging.

20 So Novell at this time was acquiring Digital Research

21 and was acquiring DR-DOS.

22           Now, in September of 1991, DR-DOS version 6

23 was released, and at the time DR-DOS version 6 --

24 just like DR-DOS version 5 at the time that was

25 released -- had features and functionality that
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 1 Microsoft DOS simply did not have.

 2           So what did Microsoft do at this time?  At

 3 this time Microsoft was conducting beta testing of

 4 Windows 3.1.  This was the version of Windows,

 5 remember, it would run on top of a DOS.  It could run

 6 on top of MS-DOS.  Microsoft wanted it just to run on

 7 top of MS-DOS, but it could also run on top of

 8 DR-DOS.  So a customer, a user, could decide, "I want

 9 a system that has DR-DOS, has DR-DOS 6 because DR-DOS

10 6 has certain functionality that I as a customer

11 want," or it's less expensive or for whatever reason,

12 "but I also want to run Windows on top of that."  But

13 Microsoft didn't want that to happen.

14           Take a look at Exhibit 160 here and again,

15 this is exhibit reference -- is the exhibit number in

16 our combined response.  This is an e-mail from Brad

17 Silverberg.

18           Mr. Silverberg was a very, very high-up

19 executive at Microsoft to a number of other very

20 senior executives at Microsoft, including Brad Chase,

21 Jim Allchin, Paul Marritz -- I can barely read some

22 of the other names on here -- but there were a number

23 of other -- Steve Ballmer, a number of very senior

24 people here.

25           And Mr. Silverberg writes -- this is in the
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 1 context -- the subject line is "DRI, Novell and

 2 IBM" -- writes, "After IBM announces support for

 3 DR-DOS at comdex" -- now, IBM is talking about

 4 possibly licensing DR-DOS -- "it's a small step for

 5 them to also announce that they will be selling

 6 netware lite."  This is a Novell networking product.

 7 Maybe at comdex -- "maybe sometime soon thereafter,

 8 but count on it."  And later in this e-mail

 9 Mr. Silverberg concludes, "DR-DOS has problems

10 running Windows and I will assume will have more

11 problems in the future."

12           Now, the response to that -- now, this is

13 September 27.  The response later that day from

14 Mr. Allchin is -- it is hard to read that there, but

15 later that day, "You should make sure it has problems

16 in the future."  And then he has this little smiley

17 face, which I know Microsoft's position has been,

18 "Well, a smiley face is just 'I'm joking.'"  Well,

19 you know, that's a question for the jury to decide,

20 what Mr. Allchin actually meant by "You should make

21 sure that Windows has problems with DR-DOS in the

22 future."

23           That also is on -- that response from

24 Mr. Allchin is also on Exhibit 160.  This is all

25 going on September 27th.  Here there is a flurry of
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 1 activity that then happens after this exchange here

 2 on September 27th.

 3           Let me back up before we go into more

 4 detail here and just give you -- our take on the

 5 reason Bambi, AARD code and Nested Task are

 6 important, why they are part of this case and how

 7 they've affected competition.  Then we will see

 8 exactly what is going on here and why a jury could

 9 look at this evidence and conclude that this was part

10 of an anticompetitive scheme by Microsoft.

11           Now, "Bambi," as Mr. Holley noted, was the

12 code name for a beta version, prereleased version of

13 Microsoft's SmartDrv disk cache.  And "SmartDrv" is

14 S-m-a-r-t-D-r-v.

15           Bambi was incompatible with DR-DOS and this

16 was due to DR-DOS's support for a Compaq standard for

17 large disk drives.  Now, keep in mind at this time

18 large disk drives tended to be -- I think this was

19 for anything greater than 32 megabytes, which is tiny

20 by today's standard; but, anyway, Microsoft knew how

21 to fix this incompatibility.  They discovered it.

22 They patched it.  Right away a developer knew how to

23 fix this incompatibility.  But instead of doing that,

24 we will see, is they decided to put -- they coded an

25 explicit test for DR-DOS; and if the program was run
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 1 on DR-DOS, it displayed a fatal error message that

 2 said "Invalid device driver, unable to load."

 3           Now, significant about this is that disk

 4 caches can greatly improve performance and Windows

 5 3.1 setup would generally have led to the removal of

 6 the disk cache that came with DR-DOS.  So the refusal

 7 to load Bambi would likely have left too poor a

 8 performance.

 9           Now, Microsoft argues, "Well, this was an

10 incompatibility that was caused by DR-DOS and its

11 standard."

12           Remember, Microsoft knew how to fix the

13 problem and instead what we will see is a code, a

14 test for it to identify DR-DOS, and refuse to load.

15           Microsoft later acknowledges in an e-mail

16 that we could have -- the problem had been fixed and

17 this test could have been removed far earlier than it

18 was actually removed.

19           Now, they argue that this is prereleased

20 software just like with the AARD code.  This was all

21 pre-released.  This was before a commercial version

22 of the Windows product was released.  Let's keep in

23 mind what is going on at this time.  The prereleased

24 version that the AARD code -- actually, let me talk

25 about the AARD code first and then we will talk about
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 1 the significance of this prerelease.

 2           The AARD code, as Mr. Holley notes, refers

 3 to some detection code that contained Aaron

 4 Reynolds', AARD signature, and the code used a wide

 5 variety of undocumented DOS API calls and memory

 6 locations to determine if it was running on MS-DOS.

 7           Now, the code was encrypted and it

 8 attempted to crash any debuggers that might trace

 9 into it.  The code was put in five different

10 locations in various components of Windows, and if it

11 would run on a non-Microsoft DOS such as DR-DOS, the

12 program would display a message such as "nonfatal

13 detected error," and then it would give an error

14 number.

15           Mr. Reynolds even admits, though, in his

16 testimony that there was no error.  There wasn't an

17 error.  It was purely a test.

18           Now, it was disabled in the final version

19 of Windows that ultimately went out.  Okay.  You'll

20 see there is still evidence that people saw it,

21 people were worried about the message, and from which

22 a jury can infer -- well, in fact, Microsoft

23 anticipated that people would see it as well, from

24 which a jury could infer that despite the fact that

25 this was in a beta version, it would have actual
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 1 consequences.

 2           And the Christmas Beta where the AARD code

 3 was sent out in December of 1991, it was sent to

 4 approximately 15,000 customers, and these were

 5 customers that Microsoft characterized as some of its

 6 most influential customers.  It was to OEMs.  It was

 7 to large corporate accounts.  It was sent to other --

 8 it wasn't just sent to 15,000 random people out

 9 there; it was sent to very important customers,

10 people who might be considering whether to deploy

11 Windows -- whether they would deploy DR-DOS, Windows,

12 some combination of MS-DOS or DR-DOS in Windows on

13 its computers in its corporate environment.  These

14 were very -- generally very important customers.

15           And Microsoft also acknowledges that beta

16 tests had a marketing component to them.  So

17 notwithstanding the fact that this did not go out in

18 the final version of Windows, it can have a

19 substantial impact on the market.  And, in fact, our

20 experts talk about the impact that it had.  That it

21 was all about creating fear, uncertainty and doubt

22 about compatibility at a time when Microsoft was also

23 locking up these channels of distribution so that

24 even if a license expires and because of some minimum

25 commitments and prepaid balances, that OEM actually
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 1 does have the ability to go off and say, "Hey,

 2 perhaps I want to consider DR-DOS and I'm not tied

 3 into a Microsoft contract."

 4           You've got all this other stuff going on

 5 with these perceived incompatibilities creating doubt

 6 not only about whether or not DR-DOS is compatible

 7 with Windows today, but whether or not Microsoft has

 8 the ability, as Mr. Alepin says, to manipulate

 9 Windows in the future to make sure that Windows will

10 not be compatible with DR-DOS going down the road.

11           So this notion that there was absolutely no

12 effect from either Bambi or the AARD code simply

13 because it was in prereleased software just isn't

14 true.

15           Now, in fact, as we go through these

16 e-mails and these memos that we've submitted as part

17 of the record here, you'll also see that Microsoft

18 intended for this -- these incompatibilities or

19 perceived incompatibilities to create fear,

20 uncertainty and doubt about the compatibility of

21 Windows and DOS.  And, in fact, if Your Honor will

22 recall during the collateral estoppel hearing, the

23 standards set out in -- by the D.C. Circuit was that

24 while anticompetitive intent is not an element of an

25 antitrust violation, intent can be used to infer
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 1 affects.

 2           So looking at -- if Microsoft intended for

 3 this conduct to have specific effects, a jury, a fact

 4 finder could look at that and infer from that that,

 5 in fact, it did have the effects that Microsoft

 6 intended it to have.

 7           With that in mind, let's move on from

 8 September 27th to later on in the day Mr. Silverberg

 9 shortly after receiving this e-mail from Mr. Allchin

10 about making sure that DR-DOS has problems running

11 Windows in the future, Mr. Silverberg sends an e-mail

12 to Phil Barrett, who was a high-level developer at

13 Microsoft on the MS-DOS team -- and this is the same

14 day, September 27th -- and Mr. Silverberg writes,

15 "Can you tell me specifically what we're going to do

16 to find ourselves closer to MS-DOS?  Since you

17 haven't been replying to my messages, I don't know

18 how to interpret your silence.  Let me emphasize the

19 importance.  IBM is going to announce the DR-DOS deal

20 at comdex (almost 100 percent certain, okay?)"

21           So this immediately comes after this last

22 exchange here.

23           And then Mr. Barrett replies the next day

24 on the 28th, "Sorry for the silence.  Don't interpret

25 it as ignoring you" -- I will wait until this comes
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 1 up here.  And, I'm sorry, this is all in Exhibit 161

 2 to the consolidated appendix that we submitted.

 3           Mr. Barrett responds, "Sorry for the

 4 silence.  Don't interpret it as ignoring you.  The

 5 approach that Ralph and I have discussed is to use a

 6 VXD, virtual device driver to extend DOS by patching

 7 it."

 8           He then goes on to say at the end of that

 9 e-mail, "Is this the approach you want to take or

10 would you prefer a simple check and refuse to run?

11 That's a lot easier but clearly quite defeatable.

12 I'll come to you and talk about it," to which

13 Silverberg then says, "Let's talk."

14           So here is this context that this is all

15 going on in.  Okay.

16           Now, Bambi specifically:  Bambi arises now

17 just two days later.  This is Exhibit 162 on

18 September 29.  There is an e-mail from a Chuck

19 ST -- and I forget if it's Chuck Straus or Chuck

20 Straw -- but, in any event, a Microsoft developer

21 here to Phil Barrett, among others, and he states

22 that "I've tracked down a serious incompatibility

23 with DR-DOS 6.  They don't use the 'normal' device

24 driver interface for greater than 32-megabyte

25 partitions."
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 1           Now, third paragraphs he says, "I've

 2 patched a version of Bambi to work with DR-DOS 5 and

 3 it seems to run Window 3.1 without difficulty."

 4           Now, the next day Phil Barrett, who is one

 5 of the recipients of this e-mail, writes to Brad

 6 Silverberg, copies David Cole, another Microsoft

 7 executive; subject line "Bambi on DR-DOS 6."  And

 8 Mr. Barrett's response is, "Heh-heh-heh, my proposal

 9 is to have Bambi refuse to run on this alien OS.

10 Comments?"

11           So rather than -- sorry, I just lost my

12 place here -- rather, Microsoft had a fix.  Microsoft

13 identified a problem and it knew how to fix that

14 problem.  Instead it codes a test for Bambi.

15 Microsoft says all their good reasons to do this and

16 they are justified in doing this and the like, but

17 based on this evidence, a jury could reasonably

18 conclude that Microsoft was engaging in this conduct

19 to create perception of incompatibility when -- well,

20 in this case there actually was an incompatibility,

21 and by Microsoft -- Microsoft had a fix.  Rather than

22 actually implementing that fix -- which, by the way,

23 that fix would also have made Windows run on Compaq

24 DOS -- Microsoft decides to run a check for DR-DOS

25 and it refused to run.
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 1           Now, as Professor Noll notes as well,

 2 Microsoft here has customers -- Microsoft, developer

 3 of Windows.  Microsoft is also the developer of DOS.

 4 These are two separate products at this time.

 5 Microsoft certainly knew that it had customers

 6 running Windows who were also running DOS.  It does

 7 not make rational business sense except for

 8 anticompetitive reasons for Microsoft not to have

 9 fixed a problem that it identified and actually

10 already had a fix for and it said, "Code this test."

11 It makes no economic sense other than for

12 anticompetitive purposes.

13           So Microsoft can argue about the

14 significance of that, that's all a fact question.

15 What are the facts here and what is the significance

16 of this conduct?

17           Now, at the same time -- okay.  So all of

18 this is occurring at around the same time when you've

19 got this preoccupation with an announcement that

20 DRI -- or, I'm sorry, at this time Novell and IBM

21 were going to be announcing some sort of deal

22 relating to DR-DOS.  You've got conversation within

23 Microsoft at the highest levels about making sure

24 that Windows and DR-DOS do not run together.

25           And then all of a sudden Bambi makes its
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 1 appearance here, the incompatibilities with Bambi.

 2 There is a certainly a fact question here.

 3           Now, going on to October -- okay, I'm

 4 sorry, 163.  Bring that up one here.  Yes.  Oh, I'm

 5 sorry.  Okay.  No, I'm sorry.  Let's go on to

 6 Exhibit 123 here, this October 23rd e-mail.

 7           So less than a month later, Mr. Silverberg

 8 writes an e-mail saying, "This is a very important

 9 point.  We need to create the reputation for problems

10 and incompatibilities to undermine confidence in

11 DR-DOS 6 so people will make judgments against it

12 without knowing details" -- I think that's supposed

13 to be facts.  "It's will" -- I think "It will be

14 tricky to do.  We should dig as many user stories as

15 possible.  Compare DR-DOS 6 to DOS 4.  IBM has

16 experience with building bad incompatible DOSs.  We

17 should think how we should get this done (done.)"

18           So you had Mr. Silverberg embarking upon or

19 noting that they have embarked upon a FUD campaign as

20 Mr. Alepin notes all of this going on.  Bambi, AARD

21 code, Nested Task:  This is all a campaign by

22 Microsoft to create fear, uncertainty and doubt about

23 DR-DOS.

24           Now, moving -- okay.  Moving along now to

25 the beginning of 1992, and this is shortly after the
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 1 Christmas Beta for Windows 3.1, the one with the AARD

 2 code, detection went out.

 3           And in Exhibit 133 in our combined appendix

 4 there is an e-mail from an Andy Hy, that the subject

 5 line is "MS-DOS detection."  Okay.  This is really a

 6 difficult e-mail to read.  It's not very clear, but

 7 what it says is, "Janine has brought some good

 8 questions on how we handle the error messages that

 9 the users will get if they aren't using MS-DOS.  The

10 beta testers should ask questions:  How should they

11 respond:  Ignorance? the truth?"  To which David Cole

12 responds two days later, "Let's plead ignorance for a

13 while.  We need to figure out our overall strategy

14 for this."

15           So Microsoft anticipated that the error

16 messages or, here, the AARD code, would have -- would

17 lead to questions.  And, in fact, Mr. Holley

18 acknowledges that there are instances where beta

19 testers said, "Hey, what is going on here?"  He says,

20 "It's fewer than ten."

21           Well, the significance of the number,

22 that's a jury question.  It's a question for whether

23 or not -- this is what we've been able to find are

24 ten instances that have been recorded, but then if

25 the experts talk about the significance of this fear,
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 1 uncertainty and doubt and the testimony of OEMs and

 2 the like -- Mr. Lieven, I believe, talks about their

 3 knowledge that Microsoft was doing -- you know,

 4 creating incompatibilities or perceived

 5 incompatibilities -- these are all questions then for

 6 cross-examination and for the jury as to what the

 7 significance of this was.

 8           Was it really -- you know, was this really

 9 something that had a significant impact, significant

10 enough impact or not?  But there certainly is not a

11 summary judgment question here.  It's a fact question

12 for the jury, and there certainly is evidence from

13 which a jury can draw the conclusion that this was

14 having an impact.  In fact, Microsoft internal

15 e-mails say, "We expect this to have an impact."

16           And moving on to, let's see, the next

17 January -- let's do the January 23rd.  Okay.  This

18 exhibit here is -- I'm sorry, a technical glitch.

19           This is -- Mr. Alepin's report quotes

20 David Cole.  Again, actually, here, let me back up

21 now.  This goes to -- this is dealing with Nested

22 Task.  Let me back up because we talked about Bambi

23 and the AARD code.

24           There was also another issue going on and

25 that was Nested Task.  Windows 3.1 could not set up
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 1 on DR-DOS 6.  Users would receive a fatal error

 2 message and that message was, "Standard mode, fault

 3 in MS-DOS extended."

 4           Now, in real mode -- I don't even

 5 understand all of the technology underlying it, but

 6 there's a couple of different modes.  You can be in

 7 real mode, standard mode.  DR-DOS happens to accept a

 8 processor bit that corresponds to what in unprotected

 9 mode is, a Nested Task mode.

10           Now, a real mode on Intel processors, the

11 byte has no significance.  The combination of DR-DOS

12 setting the byte to one in real mode with Microsoft's

13 failure to clear the byte before initiating protected

14 mode in DOS X means that Windows 3.1 could not be set

15 up on DR-DOS.

16           Now, this happened not only in the Windows

17 3.1 Beta, like the AARD code, but also in the actual

18 retail product.

19           Now DR-DOS ultimately did code a

20 work-around for this product, but DR-DOS 6 had

21 already been released so the work-around was by this

22 point of some limited use unless somebody could

23 actually get a hold of that work-around.

24           And remember, this is before people could

25 jump on the Internet and download a patch.  So
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 1 distribution of these work-arounds is much more

 2 difficult.  Nearly every person attempting to install

 3 Windows 3.1 on DR-DOS would have experienced this

 4 problem.  And, in fact, Microsoft Product Support

 5 Services, Mr. Alepin notes, listed this as one of

 6 their top five problems that Microsoft was

 7 experiencing.

 8           Microsoft knew how to fix the problem

 9 before the Windows 3.1 shift, but they refused

10 because company policy for any DR Windows

11 incompatibility was as this next -- Mr. Alepin's

12 quotes from this e-mail was that, "Don't spend any

13 time on them.  Resolve them as won't fix."

14           So basically here you have Microsoft and,

15 in fact, in this instance with Nested Task, again

16 they identified the problem, they had a quick fix for

17 it; nevertheless, they did nothing about it.  And, in

18 fact, going back to Mr. Holley's argument that this

19 was all DRI's fault, actually the incompatibility,

20 our technical experts will testify, was Microsoft's

21 fault.  It was a bug in Microsoft's Windows' setup.

22 It was not a problem with DR-DOS.

23           What DR-DOS did was -- really should have

24 been irrelevant because Microsoft should have cleared

25 the Nested Task Flag when making the jump from real
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 1 mode to protected mode.  Why?  I can't explain that,

 2 but, you know, that's again a jury question as to

 3 whose problem this was in the first place.  But it's

 4 Microsoft's reaction -- Microsoft identifies the

 5 problem.  They have a fix for the problem.  It's a

 6 simple fix and instead they do nothing about it.

 7           Now, one of the reasons why they do nothing

 8 is precisely because the AARD code is out there in

 9 this beta at this time.  And, in fact, in some -- at

10 least one of the messages that is posted on this

11 Compuserve forum talks -- it confuses the Nested Task

12 or it makes the assumption that this Nested Task

13 problem is a nonfatal error -- or, I'm sorry, this

14 talks about the -- I'm sorry -- the standard mode

15 fault and MS-DOS extender, that that was somehow

16 related to the error message that the person got from

17 the AARD code saying, "nonfatal error," you know,

18 "press C to continue."  So there was definitely --

19 there was confusion out there.  There is evidence of

20 confusion out there that the AARD code actually was

21 then -- people were blaming these later problems on

22 the messages that they got earlier as a result of the

23 AARD code.

24           And, in fact, Microsoft e-mails make clear

25 that this is the intended effect of this combination
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 1 of the error messages.  February 10th David Cole

 2 writes a message to Brad Silverberg.  Here they are

 3 talking what the text of the message should be in the

 4 final product.  Now, they didn't ultimately put that

 5 message in the final product, but it already has been

 6 distributed to 15,000 beta users, 15,000 influential

 7 beta users.

 8           And Mr. Cole writes to Mr. Silverberg:  "A

 9 kind-gentle message in setup would probably not

10 offend anyone and probably won't get the press up in

11 arms, but I don't think it serves much of a warning.

12 BillP made an excellent point, what is the guy

13 supposed to do."

14           Now, Mr. Silverberg responds to that

15 message later that day, "What the guy is supposed to

16 do is feel uncomfortable, and when he has bugs,

17 suspect that the problem is DR-DOS and then go out

18 and buy MS-DOS, or decide not to not take the risk

19 for the other machines he has to buy for in the

20 office."

21           So clearly there is -- this is all going

22 back to the FUD campaign that we saw back in October.

23 Mr. Silverberg saying, "We want people making

24 decisions about DR-DOS without knowing the facts.  We

25 want these perceptions of incompatibility to be out
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 1 there."  And what is the message supposed to do?  The

 2 message is supposed to make the person who sees it

 3 feel uncomfortable and blame any subsequent problems

 4 on DR-DOS.

 5           Moving on to the next.  It's March the 5th

 6 entry here.  This is one of the instances where

 7 somebody does report having seen -- this is in our

 8 Exhibit 134 of the combined Appendix.  And one of the

 9 postings is from a Greg L. Winestein.  The subject is

10 "DR-DOS test.  Funny error."  And he writes, "Andy

11 and others, I thought I would try R C-1, released

12 candidate 1 on DR-DOS 5.0 in the standard mode.

13 Everything seems to work identical to MS-DOS.

14 However, a funny message is displayed."

15           And then he talked about the nonfatal error

16 detected which is generated from the AARD code.  "If

17 I press C, it works okay, however, this messes up my

18 automatic batch test file I have.  Is there any way

19 to eliminate this message?"  This is from Greg

20 Winestein.

21           A response from Andy Thomas at Microsoft

22 is, "Greg, you should be able to get rid of the

23 message by using MS-DOS instead of DR-DOS.  You

24 should send a copy of a bootable DR-DOS floppy disk

25 with the error number written on the label.  Send it
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 1 to Andy Thomas, One Microsoft Way, Redmond,

 2 Washington."

 3           So there is certainly evidence out there

 4 from Microsoft's own documents that it wanted to

 5 create a perception of incompatibility that Microsoft

 6 was telling people use -- along with this error

 7 message, use MS-DOS, not DR-DOS; that Microsoft

 8 knew -- it intended the effects of it to create this

 9 confusion, and there is evidence from which a jury

10 can conclude just from these documents alone that

11 this conduct even in the prereleased version had the

12 effects -- anticompetitive effects on the market.

13           Now, combine that with the fact that we

14 have expert testimony talking about these subjects

15 and the effects that it would have and the effects

16 that one who has 35 years of experience in the

17 industry would expect these types of messages to have

18 on the industry.  We have an economist talking about

19 the effects of Microsoft's conduct, and there is

20 clearly enough evidence to survive a summary judgment

21 motion here.

22           I don't want to spend too much time going

23 through the detail of the other -- the OS/2 related

24 allegations and the like.  You know, we set forth our

25 argument in the brief.  Microsoft has its position
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 1 here.  We have our position.  All of these issues are

 2 for the jury to decide.

 3           Mr. Alepin talks about the significance of

 4 Microsoft's decision to remove DPMI functionality,

 5 for instance, from Windows and the effect that caused

 6 on the ability of OS/2 to run Windows applications,

 7 okay.

 8           Now, Microsoft disputes that and Microsoft

 9 says, "Well, this one e-mail shows that Mr. Alepin is

10 wrong."  Well, that one e-mail doesn't show that

11 Mr. Alepin is wrong.  What Mr. Alepin is actually

12 talking about is Microsoft's decision -- let me back

13 up.  DPMI was a standard DOS-protected mode

14 interface, was a standard that Microsoft pushed over

15 an earlier standard called DCPI.

16           And, in fact, one of our technical experts

17 in this case, Richard Smith, who was our security

18 expert also listed as a witness in this case, he was

19 involved with a company called Farlap, which was a

20 developer of DOS extenders back in his time.

21 That's -- DCPI and DPMI are two different standards

22 of these DOS extenders.

23           Well, Microsoft pushed -- DCPI had been the

24 standard.  Microsoft pushed DPMI and said no, don't

25 go with DCPI, go with DPMI.  DPMI is the way forward.
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 1 In fact, Windows is going to be a DPMI client,

 2 meaning it can operate with what is called a DPMI

 3 server.  Here's inoperability.  I wish I had

 4 Roxanne's talent for visually trying to create that

 5 with the appearance of my hand, but I just can't do

 6 that.

 7           So anyway, the fact that Windows would have

 8 been a DPMI client was very significant of the

 9 ability of OS/2 to run Windows applications.  Why is

10 this important?  The applications barrier to entry.

11 OS/2 could have -- by this time there were numerous

12 Windows applications on the market, fewer OS/2

13 applications on the market.

14           The ability of OS/2 to run Windows

15 applications would have made the transition from

16 Windows to OS/2, and OS/2 at this time was a far more

17 robust operating system than Windows 3.1 at this

18 time.  It would have made that transition much

19 easier.  People could have taken their current

20 applications along with them and migrated to OS/2.

21 Microsoft said that Windows would be a DPMI client.

22 This is after telling the industry, "No, move from

23 DCPI to DPMI."  So this is the context in which this

24 is all occurring.

25           Microsoft then makes the decision to remove
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 1 DPMI functionality from Windows.  In fact, Windows

 2 would not in retail version and would not be a DPMI

 3 client.  Okay.  Microsoft didn't tell IBM this,

 4 didn't tell anyone else this.

 5           Now, was there a technical reason for

 6 Microsoft to do this?  Well, Mr. Alepin -- based on

 7 the e-mails and based on what Microsoft did later

 8 with DPMI, it gave the DPMI version of Windows to

 9 some OEMs but not to others.  It gave it to those

10 OEMs who could be counted on to pursue a Windows

11 strategy.  It was fine with giving it to them.  So

12 was there any technical reason for not proceeding as

13 a DPMI client?  Our experts say no.

14           Now, Mr. Holley talks about the substantial

15 improvement.  In fact, our technical experts do not

16 say that there was a substantial improvement from

17 removing DPMI functionality from Windows.  In fact,

18 Mr. Schulman ran some tests, and it was really -- he

19 says it was nominal speed improvement, but then there

20 are other -- there are tradeoffs.  Speed is not the

21 only relevant factor out there.

22           But in any event, the story is much more --

23 as we set out in our brief and as Mr. Alepin sets out

24 in his affidavit, is much more complex than just

25 whether or not source code was removed or not from a
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 1 source code drop to IBM on a particular date.  It was

 2 the removal of this functionality.  It was whether

 3 there was any technical justification for the removal

 4 of this functionality, what -- how Microsoft went

 5 about removing this functionality and telling IBM

 6 about its removal of this functionality and whether

 7 that created any additional costs to IBM in the

 8 process of trying to make OS/2 comply -- compatible

 9 with Windows.

10           So these are all fact questions.  Microsoft

11 disputes them.  We have our story, but that is for

12 the jury to decide.  It's not appropriate for a

13 motion for summary judgment.

14           And similar -- same thing with the story

15 about OS/2 for Windows.  There is evidence in the

16 record, in Mr. Alepin's report, in the exhibits we

17 have submitted that Microsoft decided to release

18 patches to Windows 3.1, call it Windows 3.11.  It did

19 this, in our view, having found out that IBM was

20 going to create a version of OS/2 that would allow

21 people to use their current existing copy of Windows

22 along with OS/2 to run their Windows applications

23 which would have brought the price down of a license

24 for OS/2.  It was a version called "Ferengi," code

25 name "Ferengi."  It's a Star Trek reference code
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 1 name.

 2           And Mr. Alepin's opinion is that the

 3 release of 3.11, that there was no technical

 4 reason -- there was no technical improvements that

 5 would have justified Microsoft flooding the

 6 distribution channels with what were essentially some

 7 driver patches and some other minor changes to

 8 Windows 3.11, that there was -- there was no

 9 justification for them doing that.  That the reason

10 Microsoft did what they did was that they discovered

11 what IBM was going to do with Ferengi and decided to

12 take some acts to raise the cost to IBM.

13           How long did it take IBM to fix that?  Was

14 that really that significant or was it really an easy

15 job?  Was this all part of a larger scheme?  These

16 are all questions the jury ultimately has to weigh

17 the importance for them.

18           It's not for attorney argument to make

19 these determinations that, "Oh, it wasn't that

20 significant.  It was just an easy code fix.  It was

21 just an easy patch on IBM's part."  These are all

22 questions to be resolved by the jury.

23           So just, I guess, to sum up -- and maybe

24 Mr. Holley can get his rely and try to get this done

25 before lunch here -- the question here is what was
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 1 Microsoft doing in the larger context?  That's the

 2 first question because we've asserted an overarching

 3 Section 2 claim.

 4           This intentional incompatibilities, even if

 5 they were standing alone, what we need to look at is

 6 whether or not Microsoft's conduct -- let's go back

 7 to the framework set out by the D.C. Circuit with the

 8 Section 2 monopolization standard.  Was there

 9 procompetitive benefit for what Microsoft was doing?

10 Was there -- Oh, first of all, was there

11 anticompetitive harm?  Then, was there any

12 procompetitive benefit?  And then you weigh the

13 results.  This is rule of reason.  This is a fact

14 intensive inquiry that is not something that is

15 appropriate for summary judgment at this point even

16 were the court to just look at this as an intentional

17 incompatibility claim standing alone, which it's not.

18           The court really can look at the analysis

19 that the Caldera court followed.  It can look at the

20 facts which Caldera raised with the court, many of

21 the same facts we're raising today with the court and

22 decided based on those same facts that there were

23 issues to go to the jury on whether or not

24 Microsoft's conduct was anticompetitive.

25           And so ultimately Microsoft just simply has
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 1 not met its burden of showing that there are no

 2 material issues of disputed facts here, and for that

 3 reason we submit that this motion should be denied.

 4           THE COURT:  Thank you, sir.

 5           Rebuttal.

 6           MR. HOLLEY:  Your Honor, I listened very

 7 carefully to what Mr. Jacobs said to hear whether he

 8 answered the specific claims that I made about the

 9 absence of genuine issues of material fact, and he

10 didn't.

11           He spent a lot of time talking about

12 intent, but that generalized intent that he's

13 referring to is not relevant here.  For example, the

14 D.C. Circuit's statement that he referred to about

15 inferring effect from evidence of bad intent has no

16 application in this case.

17           This is not a government enforcement

18 action.  When the Department of Justice brings a case

19 under Section 2, the test for causation is what the

20 D.C. Circuit referred to as "edentulous."  It was a

21 new word to me.  It means toothless.  It basically

22 means that the DOJ can get a finding of liability

23 based on a very, very loose showing that something

24 had any impact on the market.  That is not true of

25 private plaintiffs like the plaintiffs here.
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 1           Also, with regard to the D.C. Circuit case,

 2 I don't believe that Mr. Jacobs met my point, which

 3 is that what the D.C. Circuit did in looking at

 4 Judge Jackson's findings of anticompetitive acts was

 5 to go one by one through them.  That's what they did.

 6 That is not what Judge Benson said someone ought to

 7 do in Caldera, and it is not what the plaintiffs are

 8 urging this court to do, but it is what the D.C.

 9 Circuit did.

10           They went one by one through those acts,

11 and they found that many of them were not

12 anticompetitive and they tossed them out.  They found

13 that 12 of them were, and then they declined to find

14 that the course of conduct was itself an

15 anticompetitive act.

16           This unreasonably restrictive competition

17 standards that the plaintiffs are encouraging Your

18 Honor to adopt that comes from Judge Benson's

19 decision in Caldera is a label that is devoid of

20 analysis, and it doesn't trump or at least should not

21 be allowed to trump the common sense elements of

22 these claims that I encourage Your Honor to apply and

23 that I didn't hear Mr. Jacobs say were wrong.  There

24 has to be an incompatibility.  It can't be some

25 perception or some fear.
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 1           There has to be an incompatibility, and

 2 that incompatibility has to be intentional.  It can't

 3 be an accident.  If we don't have these rules, then

 4 every incompatibility that arises by virtue of a

 5 product improvement will subject a monopolization to

 6 antitrust liability and that is a very, very bad

 7 thing from the standpoint of consumers because what

 8 it will do is cause people to hesitate before they

 9 introduce new products for fear that somebody is

10 going to find that in the course of doing that they

11 violated Section 2 or the Iowa Competition Law

12 equivalent of Section 2.

13           Now, Mr. Jacobs is basically encouraging

14 the court to apply some scintilla of evidence

15 standard to say that if he can show any snippet of

16 e-mail at any time that is roughly supportive of

17 their view of the world, then that is sufficient to

18 defeat summary judgment.  But that is not true in

19 antitrust, complex cases.

20           For example, in a case called Clorox v.

21 Sterling Winthrop, the Second Circuit said at 117

22 F.3d 55 that summary judgment is particularly

23 important in complex antitrust cases "because it

24 enables courts to efficiently resolve potentially

25 costly and time-consuming litigation which can chill
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 1 competitive forces."

 2           Your Honor, this is the point I was trying

 3 to make at the outset.  Antitrust litigation is not

 4 harmless if people are subjected to antitrust

 5 liability for engaging in procompetitive conduct,

 6 even extremely aggressive procompetitive conduct.

 7 That can have a chilling effect on their willingness

 8 to introduce new products, to aggressively advertise,

 9 and to do things like reduce prices.  But those

10 things are all good for consumers, so we have to be

11 careful in antitrust cases not to turn them into some

12 sort of Hoover tort cases.  They are not.

13           The antitrust laws are not some sort of

14 code of conduct which says that you have to be nice

15 to your competitors.  In fact, I would argue that

16 being nice to your competitors is when people get

17 into real antitrust trouble because being nice to

18 your competitors is when you do things like starting

19 to fix prices and allocate markets, things that are

20 definitely bad for consumer welfare.

21           So the goal of antitrust enforcement is,

22 yes, indeed, if people are being anticompetitive,

23 take them to task for that; but don't have such

24 sweeping readings of the antitrust laws that you

25 actually stop people from competing in ways that you
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 1 want them to.

 2           The same idea, Your Honor, was articulated

 3 by the United States Supreme Court in a case

 4 involving the Japanese entry into the television

 5 business in the United States, a case called

 6 Matsushita Electric Industrial Co. v. Zenith Radio,

 7 and as Your Honor probably recalls, when the Japanese

 8 TV manufacturers arrived in the United States, they

 9 destroyed the domestic market for making television

10 in this country and there was a very large antitrust

11 suit about this, and it was resolved on summary

12 judgment even though there were millions and millions

13 of pages of documents and many, many, many

14 depositions.

15           And what the Supreme Court said was that in

16 the context of an antitrust cases, the range of

17 inferences that can be drawn from ambiguous evidence

18 is limited.  You can't just look at one little e-mail

19 and give the jury free rein to assume some horrible

20 thing happened.

21           So what the Supreme Court said is that the

22 party opposing summary judgment has to come forward

23 with specific facts in opposition to summary judgment

24 that tend to preclude an inference of permissible

25 conduct.  So they have to show facts in opposing

Pristine Unsigned Page  98



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 summary judgment that tend to preclude an inference

 2 of permissible conduct.  There can't be just one

 3 little thing that one might look like at say, "Umm,

 4 that doesn't look right to me."  There has to be a

 5 showing that what Microsoft did was not permissible.

 6           So, Your Honor, if one looks at those

 7 standards for summary judgment in complex antitrust

 8 cases and applies them in this case, this argument

 9 about FUD should be rejected.  This is a plea for a

10 completely undisciplined approach to antitrust

11 liability.  There is not a single case that has ever

12 found anyone liable for a FUD campaign.  There is no

13 case.

14           "FUD" is a term that was coined at IBM in

15 Armonk, New York, not by Microsoft; but there is

16 nothing that says that engaging in a campaign to

17 undermine a competitor by making truthful statements

18 about their problems violates the antitrust laws.  In

19 a similar vein, Your Honor, no case has ever held a

20 monopolist liable for creating perceived

21 incompatibilities.  There is no such case.

22           So I go back, Your Honor, to my three-part

23 test, and I did not hear Mr. Jacobs object to

24 anything but part three, so I'm going to do something

25 bold.  I'm going to give him No. 3, the market
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 1 effect, in every single instance.  Let's assume that

 2 Professor Alepin and Professor Noll's opinion about

 3 market opinion are well justified.  We don't accept

 4 that, but let's assume it for purposes of this

 5 motion.

 6           They still failed.  Every single one of

 7 these claims fails, and the reason why is because

 8 they don't meet test one and/or test two.  There was

 9 either no incompatibility because there was no

10 degradation of performance or because whatever

11 happened, someone else created it or it wasn't

12 intentional.  It was an accident.  It was an

13 inadvertence.

14           So I continue, Your Honor, to believe and I

15 think the record is clear that there was no

16 sufficient market impact; but even if Mr. Jacobs were

17 correct, that we had failed to make that showing or

18 that they had rebutted the showing we made, we still

19 win on this motion.

20           Now, the FUD claims, although he didn't

21 take this on in terms, really do boil down to this

22 notion that Microsoft disparaged DR-DOS and OS/2,

23 that it said things to customers that suggested that

24 they should be careful about whether they used those

25 products.  Well, if that's what we're talking about,
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 1 then there are decided cases on that, Your Honor.

 2           I litigated a case in the Southern District

 3 of Texas a few years ago called Aldridge v. The

 4 Microsoft Corporation where the allegation was that

 5 Microsoft put a warning message in Windows 95 that

 6 disparaged this other software supplier's product.

 7 It's basically -- if Your Honor looks at it, you'll

 8 recognize what Mr. Jacobs is arguing about; that

 9 Microsoft put a message in the product and that that

10 hurt this other software developer.

11           And what the Judge in Houston said in the

12 Aldridge case is there is this six-part test and you

13 need to meet each and every element of that test.

14           Now, Mr. Jacobs didn't try to do that

15 today, and I don't hold him responsible for that.  We

16 would have been here all day, but I think if you look

17 at the papers, Your Honor, you'll see that as to each

18 of these alleged intentional incompatabilities, even

19 if one wants to look at them through the lense of

20 product disparagement, they do not meet the six parts

21 of this test.

22           So, Your Honor, it's Microsoft submission

23 that there is no genuine issue of material fact.  If

24 you look at what their experts have conceded, if you

25 look at what they have conceded, there is no issue
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 1 for the jury to resolve these intent questions, while

 2 interesting, are not necessary to resolve because the

 3 claims are deficient no matter what the intent was.

 4           So, Your Honor, for that reason it's

 5 Microsoft's submission that this motion should be

 6 granted.

 7           THE COURT:  Okay.

 8           MR. JACOBS:  Your Honor, may I, just one

 9 quick point on the Aldridge.

10           THE COURT:  You may.  Go ahead.

11           MR. JACOBS:  Okay.  That argument was also

12 raised in the Caldera case.  We raised that in our

13 brief as well, and the court rejected that -- the

14 Caldera court rejected that, saying -- noting that

15 this -- I will give you the cite, 72 F.Supp.2d at

16 1319.  That really it's not surprising that they

17 didn't meet the standards set out in Aldridge because

18 the plaintiffs in that case didn't raise a product

19 disparagement claim.

20           THE COURT:  Mr. Holley, do you have a

21 rebuttal?

22           MR. HOLLEY:  Well, Your Honor, I know we're

23 trying your patience here.  That's exactly the claim.

24 Once again, we can't become obsessed by labels here.

25 Whether or not there is a count labeled "product

Pristine Unsigned Page  102



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 disparagement" does not control this question.

 2           As I listen to what Mr. Jacob's was saying

 3 today, he was making a product disparagement claim.

 4 And if that is their claim, then it's our submission,

 5 Your Honor, that they need to meet the six-part test

 6 and they have not.

 7           So that is why these claims are subject to

 8 dismissal.  They are either intentional

 9 incompatibility claims or they are product

10 disparagement claims, and they fail the

11 well-established legal tests in either case, Your

12 Honor.

13           Thank you.

14           THE COURT:  We will take a lunch break.  Be

15 back at 1:30.

16           (A noon recess was taken.)

17           THE COURT:  Product preannouncement claims.

18           MR. HOLLEY:  Yes, Your Honor.

19           These claims are sometimes referred to as

20 the "vaporware claims."

21           I do not intend to repeat what I said this

22 morning about -- both as to the licensing claims and

23 the intentional incompatibility claims about the

24 propriety of partial summary judgment on things which

25 have not been denominated counts of the fourth
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 1 amended petition, but everything that I said in that

 2 connection applies equally to these claims under both

 3 Lamantia and the Mosher case from the Iowa Supreme

 4 Court.

 5           Moreover, Your Honor, the policy

 6 considerations that I referred to this morning with

 7 regard to intentional incompatibility claims about

 8 overdeterence and chilling procompetitive conduct

 9 apply arguably even more forcefully here than they do

10 in a case of claims stemming from product

11 improvements.

12           Companies have a legitimate business

13 interest in telling people who are developing

14 complementary products and people who market their

15 products -- like computer manufacturers and retail

16 stores -- about new products that are coming down the

17 pipeline.  It would be affirmatively bad, Your Honor,

18 if -- for consumers who, after all, are the intended

19 beneficiaries of the antitrust laws, not competitors,

20 if companies stopped providing information about new

21 products that they were developing for fear that at

22 some future point someone would say that that

23 contributed to some antitrust violation.  And as a

24 result, there are again rigorous requirements for

25 these so-called "product preannouncement claims" and
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 1 those requirements are quite clear in the case law.

 2           The plaintiffs here are trying to sidestep

 3 those requirements, but they shouldn't be permitted

 4 to do that.  And the reason why is that Professor

 5 Areeda & Hovenkamp stated in their treatise, and I

 6 quote, "Reasonable good faith statements about

 7 research, development and forthcoming production

 8 serve the social interest in maximizing the relevant

 9 information available to buyers."

10           So there are reasons why we can't adopt

11 some, you know, close enough for horseshoes and hand

12 grenades approach for product preannouncement claims.

13 Those claims are valid under the antitrust laws only

14 if the product preannouncement was knowingly false at

15 the time it was made.

16           There is no retrospective test about

17 whether it was objectively reasonable or whether you

18 should have been more careful.  You have to show

19 knowing falsity and that's what all the cases say.

20           Now, it doesn't matter and you'll probably

21 hear, I will predict -- and I think it's a safe

22 prediction -- that we will hear a lot of response

23 from the plaintiffs about evidence that certain

24 product preannouncements were motivated by a desire

25 to compete against rivals.
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 1           That does not change at all the "knowing

 2 falsity" test that the case law articulates.  And the

 3 reason why is because as the First Circuit Court of

 4 Appeals said in Ocean State Physicians Health Plan v.

 5 Blue Cross & Blue Shield, which is at 883 F.2d 1113,

 6 "The desire to crush a competitor, standing alone, is

 7 insufficient to make out a violation of the antitrust

 8 laws."

 9           So we can sit here until the end of time

10 showing Microsoft documents talking about a desire to

11 crush DRI or a desire to crush OS/2 and it doesn't

12 change anything.  The plaintiffs are still required

13 to show that the statements Microsoft made about new

14 products and when they would be introduced were

15 knowingly false at the time they were made.

16           There is an alternative standard which is

17 proposed in the plaintiffs' responsive brief and it's

18 articulated in a couple of different ways, Your

19 Honor, and I would submit that the two different

20 articulations themselves show why the standard is far

21 to fuzzy to be applied in the antitrust cases.

22           It seems to suggest that you can become

23 liable under the antitrust laws if you make a

24 statement that was not made in good faith or not

25 objectively reasonable based on all kinds of
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 1 different factors, none of which is defined in the

 2 plaintiffs' brief.

 3           There are reasons why nobody has ever

 4 accepted that sort of test in the decided cases, and

 5 it's, once again, because business people need

 6 bright-line rules to tell them what they can and

 7 cannot do at the time they need to make the decisions

 8 about the kinds of product preannouncements that are

 9 permissible.  And this kind of, Well, we will see if

10 ten years down the road whether looking back on the

11 statement at the time you made it whether we know

12 things with 20/20 hindsight you were being

13 objectively reasonable, no one can predict how that

14 will come out.

15           As a consequence companies would have a

16 temptation not to make the kind of product

17 preannouncements which I think it's fair to say

18 plaintiffs' expert admitted are actually beneficial

19 to the process.  Mr. Alepin and Professor Noll both

20 say that people should wait until a product hits the

21 shelves at Costco before anyone is told it's coming.

22 Just common sense, once again, Your Honor, dictates

23 that has got to be true.  When you're developing a

24 product like Windows that a lot of other people are

25 building on top of it, it would be a very bad idea to
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 1 wait until it was commercially available before you

 2 told them what you were doing.

 3           So I would like to -- with that background,

 4 Your Honor, I would like to look at the particular

 5 product preannouncement claims that the plaintiffs

 6 refer to in their papers.

 7           The only one that is really flushed out at

 8 all is a very old one, one that has been around for

 9 14 years, and this is the one relating to the

10 supposed preannouncement of MS-DOS 5.0.

11           IBM had created MS-DOS 4.0 and had done a

12 very bad job of it.  And the version 5 came back to

13 Microsoft for it to create, and between April 1990

14 and July of 1990 Microsoft reasonably believed that

15 MS-DOS 5.0, which was still in the testing process,

16 would be commercially released in September 1990.

17 There are numerous internal Microsoft documents which

18 show that, indeed, whether they were being, you know,

19 optimistic or not, this is what the people at

20 Microsoft believed and that is what they told the

21 marketplace.

22           In July of 1990, Microsoft hired somebody

23 that you heard about this morning, a man named Brad

24 Silverberg, and he worked at Borland, which was a

25 Microsoft competitor, and he was hired away from
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 1 Borland to take charge of the MS-DOS 5 project, and

 2 he, I think it's fair to say, shook up the MS-DOS 5

 3 development organization and decided that the way

 4 they were testing this product was not sufficient.

 5 There is no dispute about this.  I mean, there's no

 6 dispute that Mr. Silverberg came to Microsoft in

 7 July of 1990, and there is no dispute that he

 8 dramatically increased the scope of the testing of

 9 this new operating system, increasing the number of

10 beta sites from 300 to more than 3,000.

11           As a result of all this new beta testing,

12 the time that was required to get MS-DOS out the door

13 increased.  And instead of coming out in September of

14 1990, it came out in June of 1991, nine months later

15 than Microsoft had initially said.

16           Mr. Alepin and the other experts do not

17 deny that these sorts of delays happen all the time

18 in complex software products.  You run into problems

19 that you haven't foreseen.  It just takes longer to

20 get them out of the door than you thought.

21           So the slippage in the anticipated release

22 date of MS-DOS 5 that occurred after Mr. Silverberg's

23 arrival at Microsoft does not prove, as the

24 plaintiffs have to prove, that the statements that

25 were made before Mr. Silverberg came to Microsoft
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 1 were knowingly false at the time they were made.  The

 2 circumstances changed and things did not pan out the

 3 way Microsoft anticipated at the time it made those

 4 statements, but those changes in circumstances do not

 5 amount to knowing falsity.

 6           So as to the product preannouncement claims

 7 relating to MS-DOS 5, there is no genuine issue of

 8 material fact precluding summary judgment about

 9 whether these statements in April to July of 1990

10 were false when they were made.

11           Now, the rest of the product

12 preannouncement claims that plaintiffs refer to are

13 very sketchy.  I think that's the most charitable

14 thing one can say about them.

15           With regard to Windows 95, there is no

16 particular statement pointed to in the record which

17 says this statement was made by Microsoft to the

18 public about when Windows 95 would be released and it

19 was knowingly false at the time it was made.

20           So unable to do that, the plaintiffs sort

21 of shift gears a little bit and what they start

22 saying is the internal schedule that Microsoft had

23 for Windows 95 were unrealistically optimistic or

24 they go even further and say the company set up fake

25 deadlines to tell the developers, you know, You
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 1 better be done by such and such a time, and that

 2 these fake deadlines somehow generate antitrust

 3 liability.

 4           Well, you know, anyone who has ever been in

 5 school or been a parent knows that people often say

 6 things to motivate people like, We have to be done by

 7 such and such a time.  That may not be exactly the

 8 time that something is needed, but this happens all

 9 the time.  There is nothing in any decided case which

10 says that you can generate antitrust liability for

11 telling your own employees, "Hey, we need to be done

12 with this project by March," when you really don't

13 believe that even if they were constantly you can be

14 done until June.  You know, that's not what antitrust

15 law is about.

16           So what you have to show is that somehow

17 these fake internal schedules if, in fact, they

18 existed -- which we can assume for purposes of this

19 motion -- even if they existed, you have to show that

20 Microsoft made public statements based on those fake

21 schedules and that somehow this was all knowing --

22 this was done with an intent to mislead people.  All

23 this assumes that these statements have some

24 marketplace impact, which if we get to trial, we will

25 obviously controvert; again, we don't need to resolve
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 1 that question on this motion.

 2           I want to focus on the question of knowing

 3 falsity because that really is the crux of this and

 4 that's where they fail to meet the requirements of

 5 these sorts of claims.

 6           With regard -- so that's Windows 95.  Then

 7 there's kind of -- some sort of vague reference to

 8 product preannouncements relating to MS-DOS 6 and to

 9 a product which was never released which was thought

10 about called MS-DOS 7.

11           Here we have even less detail about what

12 statements are allegedly giving rise to this

13 liability.  So if we don't have a specific statement

14 to focus on, it's very hard to see how they can meet

15 this knowing falsity test.

16           I mean, obviously, that's Stage 2 of the

17 analysis.  First you have to show what statement

18 you're talking about, and it can't be some, you know,

19 vague-and-coming-soon kind of statement.  It has to

20 be a statement that, you know, "This product will be

21 released and it will have these features," and that

22 statement has to be knowingly false.  And here we

23 have -- you know, we don't have any specific

24 statements and we, therefore, obviously, don't have

25 any showing that the statements were knowingly false.
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 1           Finally, there, Your Honor, is a reference

 2 to various other Microsoft products and/or code names

 3 for products such as unspecified developer tools:

 4 something called "WinPad," which is a text editor in

 5 Windows; a project known as "Cairo," which was never

 6 released in any Microsoft product.  It was a

 7 technology effort which didn't come to fruition, and

 8 then -- with regard to the current operating system

 9 called Windows Vista.  But here -- and maybe

10 Mr. Jacobs will correct me -- but I don't know of

11 anywhere in the papers of any statements regarding

12 these products that are said to have been knowingly

13 false at the time they were made.

14           So again, you got to have a statement and

15 you've got to show that it was knowingly false.

16 There is no support to this idea that if you look

17 back in time, you can reach some sort of judgment

18 about whether something was subjectively reasonable.

19 That is just too vague a standard to impose antitrust

20 liability, particularly given the social interest in

21 monopolists telling the marketplace what it is they

22 are doing.

23           You know, it is actually kind of ironic

24 because in one leading antitrust case -- well,

25 actually a couple.  There's a couple, some against
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 1 IBM and at least one against Kodak.  The argument was

 2 just the opposite.  It was that a monopolist in

 3 secret was developing all this new technology and

 4 just dropped it like a bomb on competitors and they

 5 had no opportunity to respond to that.

 6           This is a different sort of claim.

 7 Actually, it's diametrically opposite, which is that

 8 you have to be extremely careful about what you say

 9 about what is coming because if somehow you make a

10 mistake, you're going to be liable under the Iowa

11 Competition Law.

12           So for this reason, Your Honor, because of

13 this failure to show knowing falsity at the time the

14 statements were made, Microsoft's submission is that

15 the product preannouncement claims are all defective

16 and should be dismissed.

17           Thank you, Your Honor.

18           THE COURT:  Thank you.

19           Mr. Jacobs.

20           MR. JACOBS:  Thank you, Your Honor.

21           Now, once again, Microsoft is bringing a

22 motion on claims that we don't have.  I will follow

23 Mr. Holley here and not rehash the arguments that we

24 made this morning.

25           THE COURT:  You're not bringing any claims
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 1 that there were preannouncements?

 2           MR. JACOBS:  Pardon me?

 3           THE COURT:  You're not bringing a claim of

 4 preannouncements?

 5           MR. JACOBS:  We are alleging that Microsoft

 6 as part of its Section 2 violation -- as part of its

 7 monopolization of the operating systems market

 8 preannounced products.  We're not bringing a

 9 preannouncement -- stand-alone preannouncement claim.

10           THE COURT:  So you're not going to ask for

11 a line for the jury to put any amount for knowingly

12 false preannouncement claims?

13           MR. JACOBS:  Well, how the jury would

14 ultimately award damages as a result of this conduct

15 is something that I'm not really prepared to talk

16 about; but what we will be asking for is that the

17 jury consider these preannouncements as part of its

18 considerations for whether or not Microsoft violated

19 the -- monopolized the operating systems market and,

20 therefore, as a result was able overcharge the

21 consumers.  But I don't think there will be separate

22 line items for the different conduct at issue, in any

23 event.

24           THE COURT:  So why is it relevant?

25           MR. JACOBS:  Well, the conduct is all
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 1 relevant to what Microsoft was doing to drive

 2 competitors out of the market.  It's relevant to

 3 Microsoft's strategy towards DRI of preventing DRI

 4 from being able to distribute its products through

 5 the OEM channel and directly to consumers.

 6           What Microsoft was basically doing -- you

 7 recall the per processor licenses, all of the

 8 licensing restrictions -- this was the backdrop on

 9 which all of this was occurring.

10           Well, these preannouncements that we're

11 talking about here, the preannouncements of DR-DOS 5

12 and the preannouncements of MS-DOS 6, what Microsoft

13 wanted to do was to essentially freeze the market.

14 These preannouncements -- the leaks about these

15 particular products began immediately after -- in the

16 case of MS-DOS 5, the leaks began immediately after

17 DR-DOS announced DR-DOS 5.  That was in DR-DOS -- I'm

18 sorry.  DRI announced DR-DOS in April of 1990.

19           Exhibit 68 that we included with our

20 consolidated appendix:  Exhibit 68, dated May 3,

21 1990, talks about Microsoft beginning an aggressive

22 MS-DOS 5.0 leak campaign.

23           Now, why -- actually, let me go on to

24 DR-DOS 6 just so we can -- MS-DOS 6, rather, so we

25 can place this in context.
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 1           DR-DOS 6.0 was released in September of

 2 1991.  You recall this morning all of the discussion

 3 amongst the high levels at Microsoft about Bambi,

 4 AARD code and the like, Microsoft making sure that

 5 Windows would not run on DR-DOS.  That was occurring

 6 immediately after the release of DR-DOS 6 in

 7 September of 1991.

 8           Well, at that same time Microsoft also

 9 began preannouncing MS-DOS 6 which was not released

10 until -- I believe it was May of 1993.  I just want

11 to make sure I have the date correct here.  It's on

12 the time line -- at least it should be on the time

13 line.  I will get that date.  But in any event, it

14 was not released -- it's in our papers when MS-DOS

15 6.0 was released.  But what Microsoft's strategy here

16 was, was to prevent OEMs and other important

17 customers from even considering DR-DOS.  And what

18 they do -- here's a document from Nathan Myhrvold, an

19 October 1st 1990 document that we included as

20 Exhibit 56.

21           Microsoft was aware of how Vaporware could

22 be used to combat competitors.  In this October 1990

23 e-mail, five months after Microsoft began its

24 Vaporware campaign against DR-DOS, Myhrvold wrote --

25 sent this e-mail to Microsoft's executive staff and
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 1 it explains how Microsoft could use preannouncement

 2 to combat the demand for a competitive product.

 3           And he writes, "The purpose of announcing

 4 early like this is to freeze the market at the OEM

 5 and ISV level."  In other words, amongst computer

 6 manufacturers, should freeze the market, make them

 7 wait.  They will be sitting there and saying, "We

 8 won't be considering this competitor's product

 9 because we know, at least according to what Microsoft

10 is telling us, that they've got this great product

11 coming down the line."

12           You remember Microsoft was locking these

13 people into long-term agreements so that they could

14 make these OEMs wait for these new products or say,

15 "Hey, we've got something else coming down the pipe.

16 We will lock you into an agreement now.  DRI's

17 opportunity in the market, notwithstanding the

18 churning that Microsoft says was occurring with per

19 processor licenses, diminishes -- diminished DRI's

20 ability to enter the market to compete within the

21 market.  It allowed Microsoft to monopolize the

22 operating systems market.  So it played into this

23 larger campaign that Microsoft was engaged in in the

24 early 1990s there.

25           Ron Alepin in his expert report talks about
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 1 preannouncement and the effects of preannouncements.

 2 And he says on pages 34 and continues on page 36 of

 3 his expert report that, "Preannouncement has been

 4 used successfully by dominant companies in the past

 5 to cause consumers to defer purchases until the

 6 incumbent's new product is available and stay with

 7 the incumbent's product.  It's disastrous for a small

 8 company to have consumers defer purchases as delay

 9 deprives the company of revenues while taking away

10 its lead-time advantage.  Preannouncement is an

11 important component of a FUD campaign.

12 Preannouncement can be very effective in blunting a

13 competitor's real advantage in the computer industry,

14 and Microsoft seems to understand well how to use

15 it."  That's from his report that we've submitted as

16 Exhibit 1, and the Mervhold's document from that same

17 time shows that Microsoft understands the effects of

18 this preannouncement campaign that it was engaged in.

19           THE COURT:  Does your expert then set out

20 the specific preannouncements then?

21           MR. JACOBS:  I'm sorry?

22           THE COURT:  Does your expert then set out

23 the specific preannouncements made by defendant?

24           MR. JACOBS:  Mr. Alepin, I believe -- I

25 don't recall if he talks specifically about the
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 1 MS-DOS 5 and MS-DOS 6 preannouncements in detail or

 2 not.  But in our briefing, Your Honor, we set out the

 3 evidence that we believe shows that Microsoft was

 4 engaging in unreasonable preannouncements that were

 5 not made in good faith; that Microsoft knew it was

 6 making these announcements solely for the purpose of

 7 freezing the market, not for any sort of

 8 procompetitive rationale of trying to inform the

 9 market of what is coming down the line.

10           THE COURT:  Is that the standard good faith

11 or knowingly false?

12           MR. JACOBS:  Mr. Holley cited to the Areeda

13 & Hovenkamp treatise where they do talk about whether

14 or not something was a reasonable, good-faith

15 announcement but then went on to sort of disparage

16 this notion of whether or not something was

17 reasonable and made in good faith.

18           In Caldera -- this was one of the numerous

19 motions that Microsoft filed in Caldera.  Again, it

20 was a product preannouncement motion.  The court in

21 Caldera denied that motion just as it denied all of

22 Microsoft's other motions.

23           And what Microsoft -- Microsoft argued

24 there that the announcements -- any sort of

25 preannouncement must be knowingly false or
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 1 misleading, same thing which it uses here.

 2           Now, Caldera in that case responded that

 3 the knowingly false or misleading standard is not

 4 applicable where the product preannouncement

 5 allegations against Microsoft are part of the larger

 6 picture, which is one that we're arguing here.  The

 7 Caldera court, however, did not make a final

 8 determination on what the standard ultimately would

 9 be.  The court found it didn't have to make that

10 standard.

11           Judge Benson wrote at 72 F.Supp.2d at 1248

12 based on the internal Microsoft documents and

13 evidence that the publicly-stated release dates for

14 MS-DOS were objectively unreasonable.  A genuine

15 question of fact has been raised as to whether

16 Microsoft made knowingly false statements or

17 otherwise engaged in anticompetitive behavior with

18 respect to product preannouncement practices

19 concerning the release of MS-DOS.  Such a question is

20 appropriately considered by a fact finder and is

21 inappropriate for summary judgment.

22           So even under the standard that Microsoft

23 was advocating, the court in the Caldera case denied

24 summary judgment and said this is an issue that based

25 on the evidence that was submitted in that case which
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 1 is the same evidence that we're submitting here in

 2 connection with the preannouncements with MS-DOS 5.0

 3 and the preannouncements with MS DOS 6.0 that that

 4 evidence is enough to make it to the jury.

 5           THE COURT:  Did U.S. v. Microsoft consider

 6 the same argument?

 7           MR. JACOBS:  No.  The Caldera -- actually

 8 let me back up here.

 9           Mr. Alepin talks about this, about

10 preannouncement as a component of the FUD campaign,

11 and Mr. Holley this morning talked about no court has

12 ever condemned the FUD campaign.  Now, that really --

13 seeing this as part of that FUD campaign, that

14 statement really -- it's true in that no court has

15 condemned a FUD campaign, but at the same time a

16 court, the Caldera court, has allowed a FUD

17 campaign -- which is what Caldera alleged Microsoft

18 was engaging in -- to make it to a jury.

19           So this is essentially the same type of

20 issue here as to whether or not Microsoft's conduct

21 taken -- especially taken as whole considering

22 everything else that was going on at the time

23 Microsoft was making these preannouncements, whether

24 or not that there was any sort of procompetitive

25 basis for Microsoft to do this.
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 1           Now, on the standard, let me just address

 2 that a little bit more.  The cases that Microsoft

 3 cites do use the language, you know, the "knowingly

 4 false" or "misleading" statements.  And Microsoft

 5 kind of tries to make this into a disagreement over

 6 the standards, as we're applying the wrong standard;

 7 and, in fact, in its rely to say we're advocating a

 8 radical change by using that standard, but what we

 9 say is the good faith and objectively reasonable

10 aspects are part -- that we're saying, you know, you

11 need to consider this good faith and objective,

12 whether the announcement was made in good faith and

13 whether it was objectively reasonable.  Those are

14 aspects of the knowingly false or misleading tests.

15           In fact, Judge Benson recognized that when

16 you're talking about whether or not something -- an

17 announcement was knowingly false or knowingly

18 misleading, that knowledge or intent, you rarely have

19 direct evidence of something being knowingly false or

20 something being knowingly misleading.  So what you

21 need to is you need to look at whether or not the

22 announcement was made in any sort of manner that

23 would be considered a good-faith estimate of when a

24 release of a product would be.

25           THE COURT:  What is the standard then?  If
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 1 it's not knowingly false --

 2           MR. JACOBS:  I would submit --

 3           THE COURT:  -- it's not objectively

 4 reasonable, what is the standard?

 5           MR. JACOBS:  I would submit it is whether

 6 or not the statement was in good faith and

 7 objectively reasonable.

 8           THE COURT:  So I shouldn't even consider

 9 this "knowingly false" then?

10           MR. JACOBS:  Well, if you do consider the

11 knowingly false, I would say consider it with the

12 context of what "knowingly false" means is whether or

13 not the statement was made in good faith and

14 objectively reasonable.

15           THE COURT:  And do you cite cases that say

16 these standards are objectively reasonable?

17           MR. JACOBS:  The discussion -- the MCI

18 case -- I'm sorry, let me start over.  The MCI v.

19 AT&T case that Microsoft cites in its opening brief,

20 that case specifically quotes the Areeda & Turner

21 treatise that contains the "good-faith" and

22 "objectively reasonable" language.  So that's where

23 we're saying that, in fact, that's what you need to

24 consider.

25           THE COURT:  The majority of courts that
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 1 have looked at this agree that that is standard or

 2 that "knowingly false" is the standard?

 3           MR. JACOBS:  Well, the courts tend to

 4 use the -- a couple of things here.

 5           The court's have used the language, this

 6 "knowingly false" or "misleading standard," but at

 7 the same time the courts have been looking at them in

 8 one case, for instance -- I'm trying to just find the

 9 citation here.  I'm thinking of something.

10 I'm sorry.  But, you know, what we're saying, the

11 cases that Microsoft cites to weren't -- they have

12 used the language whether or not something was false

13 but, you know, looking at the Turner -- Areeda &

14 Turner, looking at the type of evidence that one

15 would need to prove this type of case and whether or

16 not the intent evidence is available, that looking at

17 whether something is good faith and unreasonable --

18 no, I'm sorry -- whether or not something is made in

19 good faith and reasonable, objectively reasonable is

20 the type of inquiry that one needs to embark on, Your

21 Honor.

22           THE COURT:  The Antitrust Competition Law

23 doesn't address this, does it?

24           MR. JACOBS:  No.  The competition laws are

25 basically -- you've got the Section 1 and Section 2
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 1 analogue.  You've got the Section 1 analogue that

 2 essentially states contracts, combinations or

 3 conspiracies that unreasonably restrain trade are

 4 illegal; okay?  And Section 2 is, you know, "Don't

 5 monopolize."

 6           Now, the court -- when those statutes were

 7 passed, it was with the idea that the courts would be

 8 creating sort of a common law of competition that

 9 would interpret these statutes.  They weren't set out

10 to create bright-line rules.  They were set out to

11 create sort of broad principles of competition.

12           And it's interesting that Mr. Holley talks

13 about with the policy interest and business people

14 needing these bright-line rules in order to know when

15 a product preannouncement would be legal or not.  But

16 bright-line rules rarely exist in the antitrust

17 context.  You have some bright-line rules such as

18 price fixing where it's per se illegal, if you don't

19 even inquire into whether or not there is any effect

20 from the price fixing.  You just look at whether or

21 not two companies got together and agreed to fix the

22 prices.  And it's illegal.  End of story.

23           Most other cases, though, if a particular

24 type of conduct is not per se illegal, it will be

25 governed under what is known as the "rule of reason."

Pristine Unsigned Page  126



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1           And the rule of reason inquiry is a very

 2 fact-based inquiry that even the Iowa Supreme Court

 3 has recognized that that's the type of inquiry that

 4 is suitable for a jury to consider.  You look at

 5 whether or not conduct has an anticompetitive effect.

 6 You look at whether or not the defendant can proffer

 7 any sort of procompetitive justification, and if it

 8 does proffer a nonprotectual procompetitive

 9 justification, you balance it.

10           Well, that's all very fact-intensive, and

11 the facts here that we've submitted in connection

12 with our resistance here show that Microsoft was not

13 just giving out, you know, product information or

14 just wasn't making, you know, sort of reasonable but

15 in hindsight wrong predictions about its product

16 availability for MS-DOS 5 or MS-DOS 6.  Microsoft

17 began strategically to use product preannouncements

18 when it knew -- Microsoft had reason to know there

19 was no way that they could have made these deadlines

20 that they were announcing.

21           Let's look at some of the evidence here.

22 Ralph Little was a developer, one of the chief

23 architects for Windows 95, and he testified in the

24 Caldera case that, quote, at least until the features

25 set was completely defined for a new release like

Pristine Unsigned Page  127



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 Windows 95, any schedule is going to be largely

 2 meaningless.  This was -- we cited him at Exhibit 58

 3 in our appendix.

 4           Now, Microsoft preannounced long before its

 5 features set were complete and its predictions

 6 therefor -- there was no basis -- they were largely

 7 meaningless predictions.  With MS DOS 5.0, for

 8 instance, the feature set was not final until July or

 9 August of 1990.  Nevertheless -- and that's 65, 66

10 and 67 of our combined appendix.

11           Microsoft's aggressive leak campaign began

12 in April of 1990, Exhibit 68, with MS-DOS 6.0.  The

13 feature set was not final until at least February of

14 1992, and that's at Exhibit 36 and Exhibit 62.

15 Microsoft, however, its first leaks were in

16 September of 1991 with MS-DOS 6.0, and recall,

17 September of 1991 was right when DR-DOS released

18 DR-DOS 6.0.  So Microsoft was making these leaks

19 strategically to try to freeze the market, to freeze

20 DR-DOS out of the market.

21           MS-DOS 7.0, the feature set was never

22 finalized for that, and Microsoft says, "Well, we

23 never had DR-DOS 7 product."  The Windows 95 feature

24 set was changing all the way up until mid-1994.

25 Nevertheless, Microsoft began its preannouncement of
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 1 Windows 95 in August of 1992, Exhibit 59.

 2           Now, Microsoft repeatedly suggests and

 3 Mr. Holley here today suggested that, you know, you

 4 look at Microsoft's own internal schedules to find

 5 out the truth of whether or not a preannouncement was

 6 illegal or not, whether or not a preannouncement was

 7 reasonable or knowingly false or whatever the

 8 standard you want to apply.

 9           Well, the internal records that we've put

10 in the record here amply demonstrate that Microsoft's

11 schedule did not in any way reflect reality.  For

12 instance, Windows 3.0, a shift in May of 1990, just

13 as Microsoft began its Vaporware campaign concerning

14 MS-DOS 5.0.

15           Now, the Windows 3.0 Post-Mortem contained

16 the following language, and this was language that

17 the court -- that Judge Benson cited in his decision

18 denying Microsoft's motion for partial summary

19 judgment on this claim.  And I would note, too, that

20 that was one of the partial summary judgment motions

21 that Judge Benson decided before -- there were two

22 sets of rulings.  First one, then the second one.

23 The second one was when Judge Benson discussed

24 Continental Ore.  So this was one where the court

25 just kind of considered it standing on its own, and
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 1 the court found there was sufficient evidence in the

 2 record to make it to the jury.

 3           Well, Judge, here is the document that

 4 Judge Benson cites from Exhibit 69, and it says,

 5 "Schedule," and first bullet point, "Set by BillG.

 6 Upper management before feature definitions are

 7 outlined."  Second bulletin point, "problem

 8 motivating people to achieve 'fake' ship dates."

 9 Then next one, "Need to be more realistic in our

10 schedules."  The document goes on talking about

11 "lying to people on the team about schedules.  Morale

12 hit to the team."

13           Next bullet point, "How to separate out

14 development schedules and the schedules we give to

15 other groups without appearing to 'lie' to the

16 product team."

17           Judge Benson also cited another document in

18 his decision, and that document is in the record here

19 as Exhibit 70, and this was the MS-DOS 5.0

20 Post-Mortem Report which similarly reveals that the

21 schedule that Microsoft set up for MS-DOS 5.0 was

22 unrealistic.  That document states, "It did seem at

23 times that individuals were confused about how

24 program management intended to use their time

25 estimates.  Some individuals produced estimates that
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 1 represented best-case scenarios rather than realistic

 2 ones and then were surprised to see their best-case

 3 guesses show up on schedule reports.  Others felt a

 4 lack of trust when they found their estimates

 5 questioned by product management.  Better explanation

 6 of the goals and methods of schedule could have

 7 helped clear up some of these problems."

 8           But in any event, the point of this all is

 9 that Microsoft's -- what they -- when they say

10 point -- "Look at the internal schedules that we're

11 setting out here.  Internal schedules themselves

12 prove our point," at least they show that we create a

13 fact issue that gets to the jury on these points.

14           Let me respond to some of the points

15 that -- you know, these delays, the product

16 preannouncements.  You can't really -- you can't

17 really gauge when a product is going to be released.

18 Delays always happen.  These are sort of the fact

19 defenses that Microsoft obviously will be presenting

20 at trial and they should present those to a jury, but

21 it will be up to a jury to decide, "Well, was this

22 for" -- "Was this a preannouncement or was this just

23 a case of delay?"

24           Well, here is some of the evidence that we

25 have in the record that we would present:
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 1           Microsoft's Brad Silverberg, after DR-DOS

 2 6.0 was released in September 1991, was making

 3 presentations to OEMs stating that a new version of

 4 MS-DOS was "coming soon."  Yet he had been

 5 specifically advised that version 6.0 "was not

 6 defined yet and we need to know what it is before we

 7 ship it."  This is in Exhibit 73 that we submitted.

 8           Silverberg -- Mr. Silverberg admitted that

 9 the disclosure of a version as "coming soon" does not

10 comport with shipping 18 months later as was the case

11 with MS-DOS 6.0.  That admission was in his

12 deposition taken in the Caldera case.  We've supplied

13 that as Exhibit 36.

14           Even as late as February of 1992,

15 Mr. Silverberg acknowledged the falsity of the prior

16 preannouncements that he made.

17           Exhibit 74, he says, "But realistically

18 MS-DOS 6 is still quite a ways off.  I presume MS-DOS

19 won't be until mid-to-late 1993.  So here you have --

20 if nothing else, you have fact questions as to

21 whether or not even under the standard that Microsoft

22 is advocating here, the knowing falsity, you have

23 fact questions, that the jury should be able to

24 decide whether or not Microsoft was leaking

25 information about MS-DOS and about -- I'm sorry,
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 1 MS-DOS 5.0 and MS-DOS 6.0 in order to freeze the

 2 market.

 3           Now, with respect to Windows 95, those

 4 leaks began as early as August 1992, and in those

 5 leaks they predicted a late 1993 release.

 6           Now, this is in Exhibit 59.  You can also

 7 take a look at Exhibit 75, 76 and 77 on this point.

 8 The leaks continued unabated through the launch of

 9 MS-DOS 6.0 in March of 1993, so even before MS-DOS

10 6.0 was released, Microsoft is leaking about its next

11 version.

12           Direct evidence shows that internal

13 awareness that the schedules were never realistic.

14 For instance, in April of 1993 -- this is in

15 Exhibit 83 -- Mr. Cole, David Cole, reported to Bill

16 Gates that internal schedules were always -- were, as

17 always, of the fake variety he had identified long

18 ago, as long ago as May 1990 with Windows 3.0.

19           Mr. Cole writes, "Getting this product out

20 quickly is serious business for us.  The original RTM

21 goal" -- released to manufacturering goal -- "we

22 established was December of '93.  I don't think

23 anyone believed this date, but we built our feature

24 set and schedule for that goal.  As expected the

25 minimum compelling feature set could not be completed
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 1 and tested in time.  The team was not making

 2 optimistic progress planned for in the schedule.

 3           Also in April of 1993 Mr. Cole sent memos

 4 to Paul Marritz and Brad Silverberg to not reveal

 5 that the Windows 95 schedules were unrealistic and

 6 could not be met.

 7           He says, "I'm really counting on you to

 8 keep mum about the potential Chicago schedule slip,

 9 even within systems.  All plans should proceed

10 towards April.  Apparently Carl Stork knows about the

11 situation and probably will loosen his belt.  If he

12 even hints of this to Intel, we are really screwed.

13 The pressure must stay on.  Making statements to the

14 Cairo Group really has the potential to screw us up.

15 Same for OLE."

16           So Microsoft's internal documents

17 recognized the falsity of this.  In 86, here is a

18 document that going into 1994 -- on April 2, 1994, a

19 schedule was circulated to Microsoft marketing

20 personnel that Chicago would be released to

21 manufacturing on September 30th of 1994, which

22 provoked the following comment:  "Wow" -- this is

23 Exhibit 86 -- "Wow, if you are really still telling

24 the field, the RTM is September 30th; and if you are

25 really serious, we have a ton of work to do very
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 1 fast.  Is this just propaganda mail?  Making me

 2 nervous about getting the channel lined up this fast

 3 if you are serious."

 4           So what we've got here is we have put in

 5 the record a slew of evidence that shows, well, at a

 6 very minimum that Microsoft's preannouncements of

 7 Windows 95, of MS-DOS 6.0 and MS DOS 5.0 were not

 8 made in good faith, were not -- were not objectively

 9 reasonable announcements; and on the same record as

10 Judge Benson decided in the Caldera decision, even if

11 you don't have to decide the issue of what the proper

12 standard was because, in any event, it was enough to

13 reach the jury.

14           Now, I should also mention another thing

15 with the Windows 95 issue and the preannouncement of

16 Windows 95.  There are a couple of other issues

17 surrounding Windows 95 in our case here, some other

18 allegations.

19           Microsoft -- remember, we talked this

20 morning how Windows ran DOS underneath -- you have

21 Windows that ran on top of DOS, so you actually need

22 both Windows and DOS.  You could run Windows on top

23 of DR-DOS.  You could run Windows on top of MS-DOS.

24 It really didn't matter.  Microsoft wanted to make it

25 matter because they didn't want people to have the
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 1 choice of which DOS they could run.

 2           Well, you had Novell in the summer of 1991.

 3 Novell had purchased DRI and Microsoft executives in

 4 the e-mails surrounding that purchase were very, very

 5 worried about Novell taking on Microsoft on the

 6 desktop, taking on Microsoft in the operating system

 7 market.  DRI itself was a much smaller entity, but

 8 Novell was a much larger competitor for Microsoft.

 9           Microsoft -- okay.  I'm sorry.  Novell

10 purchases DRI.  Novell DRI released DR-DOS 6.0 in

11 September of 1991.  Microsoft doesn't get around to

12 releasing its comeback to DR-DOS 6.0 until sometime

13 in 1993, March of 1993, I believe.

14           Well, in that time Novell -- DR-DOS had

15 become Novell DOS.  Novell DOS 7.0 was then

16 eventually released.  At this point there was this

17 sort of leapfrogging going on.

18           Well, what Microsoft did with Windows 95

19 was it took DOS which had been -- previously been

20 able to buy DOS and Windows in separate boxes.  You

21 get them on the same computer from an OEM; but, you

22 know, you also can buy them in separate boxes, the

23 latest version of DOS, latest version of Windows.

24           Well, what Microsoft did was glom the two

25 together in one box in which they then marketed as
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 1 Windows 95, even though Windows 95 was really just

 2 DOS 7.0, MS-DOS 7.0 running underneath Windows 4.0.

 3 It was essentially a technological tie of the two

 4 products so that if you wanted to run the latest

 5 version of Windows, you couldn't run that on DR-DOS.

 6 You now had no other choice.  You had to buy the box

 7 from Microsoft.  You needed the Windows 95 product.

 8           Well, Microsoft was announcing to the

 9 market -- I believe it was as early as 1992, we have

10 in our briefing when this was -- was saying to the

11 market, though, you don't need -- Windows 95, our

12 next version of Windows, you won't need DOS anymore.

13 There will absolutely be no reason for DOS.

14           Well, that was basically one of the reasons

15 why Novell just pulled up its tent on the operating

16 system market and just decided to stop trying to

17 compete with Microsoft anymore.  Frankenberg, who was

18 the CEO of Novell at the time, testified that, you

19 know, those preannouncements -- those announcements

20 of Windows 95 which came well long before Windows 95

21 was out there were one of the reasons why it withdrew

22 from the market.  So you now may have the

23 preannouncements occurring long before they did, but

24 you had the statements that you won't even need a DOS

25 anymore when, in fact, what Windows 95 was, was
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 1 Windows running on DOS.  It was just a tie.  So these

 2 preannouncements themselves are again part of a

 3 larger scheme by Microsoft to protect what Mr. Gates

 4 referred to as the "Microsoft gold mine," the DOS

 5 gold mine that kept churning -- you know, Microsoft

 6 was able to bring in lots and lots of money with the

 7 DOS gold mine to fund all of its other technological

 8 ventures out there.

 9           So it was very important for Microsoft to

10 protect this, and these preannouncements were one of

11 a much larger category of conduct that Microsoft was

12 engaged in at the time.

13           Let me see.  On the issue of Vista,

14 Mr. Alepin does mention Microsoft's preannouncing of

15 Vista.  We do not -- Microsoft, actually, it wasn't

16 until just recently we were even able to start

17 getting documents relating to the dates of release

18 information about Vista because we had to bring a

19 motion to compel on that issue.  So we only just

20 recently started getting that information, so

21 Mr. Alepin doesn't have any -- there's nothing in the

22 record about showing when Microsoft's original

23 release dates were and whether or not those were

24 reasonable or not.

25           I mean, we're not -- we're not disputing
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 1 that we don't have that yet in the record, but at

 2 least as to MS DOS 5.0, MS DOS 6.0, Windows 95, those

 3 preannouncements, as Judge Benson found, there is

 4 ample evidence in the record to get to a jury so a

 5 jury can consider that as part of the larger

 6 anticompetitive scheme by Microsoft.

 7           So for that I would submit that this motion

 8 should be denied.

 9           THE COURT:  Thank you.  Rebuttal.

10           MR. HOLLEY:  Your Honor, you asked

11 Mr. Jacobs whether they were bringing the product

12 preannouncement claim and they plainly are.

13           They haven't chosen to list that as a count

14 in the fourth amended petition, but are they really

15 not going to seek a jury instruction about what the

16 elements are in an illegal product preannouncement?

17 Is the jury verdict form just really going to be one

18 question:  Did the defendant violate the Iowa

19 Competition Law?  I doubt that very much.

20           It would certainly be our position that

21 that would be a very bad way to conduct this trial,

22 but they have made lots and lots and lots of claims.

23 They have chosen to aggregate them into two

24 overarching counts, but under the harmonization

25 provision, federal law dealing with these sorts of
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 1 claims in other cases is what ought to be applied in

 2 this case.

 3           Mr. Jacobs is absolutely correct, Sections

 4 1 and 2 of the Sherman Act would be void for

 5 vagueness but for the fact that there is 100 years of

 6 jurisprudence deciding what they mean.  Otherwise,

 7 what does it mean to say you can't monopolize?

 8 Nobody knows.

 9           So you have to look at a Section 2

10 antitrust case in light of all of this learning that

11 has come before about what it is that is

12 anticompetitive and what it is that is not.

13           And Section 2 law is not as Mr. Jacobs

14 suggested, some free-for-all in which there are no

15 rules.

16           Now, I will give Your Honor an example.

17 Because it is so important to encourage companies to

18 discount their products because consumers like to pay

19 less for products, there is a bright-line rule in the

20 law which says that all discounts are presumptively

21 procompetitive unless the prices are predatory.

22           In order for a price to be predatory, you

23 have to be able to show that the price being charged

24 is lower than the marginal cost incurred by the

25 defendant and that they are going to recoup the lost
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 1 profits in the future after they drive people out of

 2 business.

 3           It is not the case under Section 2 law or

 4 under the Iowa analogue to Section 2 that you can

 5 just ask the jury a free-form question:  Were the

 6 prices too low?  That is not the law.  And if you ask

 7 that sort of question, you're going to get a very

 8 dangerous answer because how is the jury to know

 9 whether the prices are too low?  That is why there

10 are bright-line rules about these sorts of things.

11           Now, I really must take issue with this

12 idea that the standard on these sorts of claims is

13 anything other than crystal-clear.  If Your Honor

14 looks at the cases cited on pages 4 to 5 of our rely

15 brief, we cite the leading cases in this area.  And

16 Mr. Jacobs is correct:  The most dead-on case here is

17 MDI Communication v. AT&T.  In there what the court

18 said after quoting the Areeda & Turner treatise, just

19 as I did this afternoon, Your Honor, what the court

20 said, and I quote, The issue of preannouncement

21 should never have been sent to the jury, close quote,

22 because there was, quote, no deliberate deception or

23 misleading conduct, end quote, Your Honor.

24           What the Seventh Circuit is saying there is

25 you don't get to the jury on a product
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 1 preannouncement claim unless you can show deliberate

 2 deception or misleading conduct, and it is not the

 3 same thing.  And I think any lawyer who knows about

 4 fraud law would be stunned to hear that objective

 5 reasonableness is the same thing as knowing falsity.

 6 They are not the same.  Lots of people make

 7 statements that in hindsight one could say weren't

 8 reasonable, but that doesn't mean they were lying

 9 when they said it.

10           And as I said, Your Honor, there are real

11 problems with reading the antitrust law so broadly

12 that when someone is thinking about whether or not

13 they can tell somebody about a new product that is

14 coming, that they are going to worry, "Oh, my God.

15 Down the road someone is going to say I wasn't

16 objectively reasonable."  It's important to know that

17 you are protected from antitrust liability unless you

18 are just standing there telling bald-faced lies.

19           Now, as I said earlier, Your Honor,

20 whatever Microsoft told its developers is irrelevant.

21 Maybe they have a complaint that someone was unfair

22 to them, but that's not why we're here.  We're here

23 trying to figure out whether Iowa consumers were

24 injured by something that Microsoft did.  That

25 requires a statement that Microsoft made to the
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 1 public that was knowingly false at the time it was

 2 made.  And I didn't hear Mr. Jacobs telling us about

 3 those knowingly false statements.

 4           Now, Your Honor asked Mr. Jacobs about what

 5 Mr. Alepin said about product preannouncements, and

 6 in his very long expert report there are two

 7 paragraphs on this topic and I encourage the court to

 8 read them.  They are on pages 50 and 51 and they are

 9 thin on specifics, Your Honor.  He does not identify

10 statements and describe why he says they are

11 knowingly false, and that's what they needed to do in

12 order to avoid summary judgment.

13           So, Your Honor, we adhere to our position

14 that the law here is clear.  It requires knowing

15 falsity, something that is made in something in

16 bad-faith or that was objectively unreasonable as

17 viewed through the lense of the future does not meet

18 that test.

19           And for that reason, Your Honor, it's

20 Microsoft's view that these claims should be

21 dismissed.  Thank you.

22           MS. CONLIN:  Your Honor, I know I was late,

23 but may I make a very quick comment?

24           THE COURT:  You may, but he gets rebuttal.

25           MS. CONLIN:  Pardon me?
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 1           THE COURT:  He gets rebuttal afterwards.

 2           MS. CONLIN:  Yes, I understand.  And if the

 3 court is willing to run this risk, then so am I.

 4           THE COURT:  Go ahead.

 5           MS. CONLIN:  There's a terrible

 6 misunderstanding on Microsoft's part on what the jury

 7 will be asked to decide that I think I need to

 8 comment on.  This is just like a negligence case,

 9 Your Honor, where the jury is asked one question:

10 Was the defendant negligent?  But then you have a

11 marshalling instruction in which the jury is told

12 these are the things that the plaintiffs' claim the

13 defendant did that were negligent:  Failing to keep a

14 proper lookout, going too fast for the conditions,

15 unable to stop within an assured clear distance.

16 Those are the factors within the negligence claim.

17 They are not a separate claim.

18           No jury in the State of Iowa has ever been

19 asked to make a decision on the verdict form about

20 whether or not a particular defendant was able to

21 stop within the assured clear distance ahead.

22           Here we have two claims for antitrust

23 violation.  The jury will be asked:  Did -- or

24 something in this neighborhood.  We haven't drawn up

25 a verdict form yet, but the defendant will be asked:
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 1 "Did the defendant, Microsoft, violate the antitrust

 2 laws by restraining trade?"  That's what they'll be

 3 asked.  "Yes."  "No."

 4           They won't be asked to comment on -- we

 5 will certainly be asking the court for a marshalling

 6 instruction that may include things like Vaporware

 7 and FUD and contract restrictions and tying and the

 8 like, but no jury will ever be asked to comment on

 9 those.  I think that's a very important element of

10 all of these motions for summary judgment.

11           We have two claims, and they include these

12 various factors, but they are not separate claims.

13           MR. HOLLEY:  Well, with all respect, Your

14 Honor, it wasn't my understanding Ms. Conlin was

15 going to get to write the verdict form.  And she may

16 know more about tort law than I do, but in antitrust

17 cases juries are not asked these overarching

18 questions about whether somebody violated Section 2.

19 That is not the way it's done, and there are very

20 good reasons why it's not done that way.

21           And I don't mean to belabor this point, but

22 the reason why is because if you just ask these

23 generalized questions, the jury will misunderstand

24 and think that we're in a tort case, and we are not

25 in a tort case; we are in an antitrust case.  And
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 1 there are very clear rules about what is and is not

 2 anticompetitive and it doesn't mean it mean or nasty

 3 or unfair; it means "anticompetitive," and that is

 4 why it is very important to be precise about these

 5 points.

 6           It's also very important to make sure that

 7 claims that have no hope of generating liability are

 8 cut out of this case now, Your Honor, so that the

 9 jury does not get confused about what it is they are

10 being asked to do.

11           So, you know, I appreciate Ms. Conlin's

12 viewpoint, but our viewpoint is diametrically opposed

13 to hers and we think that our view is supported by

14 the great weight of the antitrust law since 1890 in

15 this country.

16           Thank you, Your Honor.

17           THE COURT:  No. 7.  Dismissal of Count II

18 concerted action conspiracy.

19           MS. NELLIS:  That would be me, Your Honor.

20           MR. HOLLEY:  Your Honor, with the court's

21 indulgence, may I be excused, Your Honor?

22           THE COURT:  Yes.

23           MR. HOLLEY:  Thank you.

24           MS. NELLIS:  I'm already exhausted and I

25 barely had a chance to say a word today.
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 1           This is the argument on our motion for

 2 summary judgment on plaintiffs' Count II.  This is

 3 plaintiffs' claim that Microsoft and others,

 4 unidentified others, entered into an illegal

 5 contract, combination or conspiracy in unreasonable

 6 restraint of trade in violation of the Iowa

 7 Competition Law.

 8           Plaintiffs claim is brought under Iowa Code

 9 Section 553.4, which as the court is aware, is read

10 in accord with the federal court's interpretation of

11 federal antitrust laws.  And I just raised that again

12 because I think what we're going to find as we go

13 through this is, Well, plaintiffs make a great deal

14 of noise about there being disputed issues of fact

15 here.

16           I think what we're going to find is there

17 are disputes regarding what is the relevant law or

18 the relevant interpretation of the law, and so these

19 cases are going to become very important and they do

20 apply under the harmonization provision of the Iowa

21 Competition Law.

22           Now, what Section 553.4 provides is that,

23 "A contract, combination, or conspiracy between two

24 or more persons shall not restrain or monopolize

25 trade or commerce in the relevant market."  The terms
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 1 "contract," "combination" or "conspiracy" are used

 2 interchangeably to mean a concerted actions between

 3 two or more persons or entities to restrain trade.

 4           So what this means is that in order to

 5 prove a violation of Section 553.4, what plaintiffs

 6 need to do is show some form of concerted action, a

 7 plan, if you will, between at least Microsoft and

 8 some other legally distinct economic entity.

 9           Plaintiffs must also show that the

10 participants in the alleged conspiracy shared a unity

11 of purpose or a common design and understanding or a

12 meeting of the minds in an unlawful arrangement.  I'm

13 going to read that again, and I'm going to tell you

14 where I'm quoting from.  It is, "A unity of purpose

15 or a common design and understanding, or a meeting of

16 the minds in an unlawful arrangement."  And these are

17 the words of the United States Supreme Court in

18 Mansanto Co. v. Spray-Rite, 465 U.S. 752 at 764.

19 It's a 1984 case.

20           And plaintiffs take us to task and

21 suggest -- and I'm going to talk about this a little

22 bit more -- saying that we have created this language

23 out of whole cloth, and I will submit and I'll come

24 back to it that there are many, many cases that

25 support that one must have -- must show "a unity of
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 1 purpose or a common design and understanding or a

 2 meeting of minds in an unlawful arrangement."  So you

 3 have to have a scheme.

 4           And finally, what plaintiffs must be able

 5 to show is that the purpose of this scheme is to

 6 restrain trade.  Plaintiffs haven't done any of this.

 7 Here is what plaintiffs do.

 8           What they do instead is assert that --

 9 really not instead but only -- that Microsoft entered

10 into various contracts with three different types of

11 parties starting from 1988 going all the way through

12 the present.  The first are the original equipment

13 manufacturers which we often refer to as "OEMs."

14           The second are the Internet contact

15 providers, the people like Disney or CBS, that

16 provide the information that are on the Web sites you

17 look up and violate the Internet access providers,

18 how you get on the Internet.

19           They say these contracts were

20 anticompetitive.  They say this is enough to support

21 a claim under Iowa Code Section 553.4.  It's not --

22 I'm going to try to parse this starting with

23 plaintiffs' allegations.

24           With respect to the OEMs, the OEM

25 contracts, what plaintiff assert first is that
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 1 Microsoft licensed its operating system software to

 2 OEMs on terms that had the effect of excluding from

 3 the OEM distribution channel software products that

 4 competed with Microsoft's operating system software.

 5           Second, plaintiffs allege that Microsoft

 6 used its licensed agreements to prohibit OEMs from

 7 altering the Windows 95 boot sequence, the start-up

 8 sequence.

 9           Third, plaintiffs assert that Microsoft

10 acquired OEMs as a condition of obtaining licenses

11 for the Windows '95 operating system to agree to

12 license and preinstall Internet Explorer, its

13 browser, on every Intel-compatible PC that they

14 shipped with Windows 95 preinstalled.  These are the

15 allegations in the complaint -- in the petition.

16           Now, with respect to the Internet content

17 providers.  What plaintiffs say is that Microsoft

18 entered into contracts with Internet contract

19 providers that prohibited these ICPs from

20 compensating manufacturers of other browsers or

21 promoting other browsers.

22           So then we have the Internet access

23 providers or the IAPs.  What plaintiffs say here is

24 that Microsoft entered into anticompetitive

25 agreements with certain IAPs for the exclusive or
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 1 nearly exclusive distribution of Internet Explorer;

 2 again, the browser.  I'm going to be bold as

 3 Mr. Holley was this morning and say for purposes of

 4 today's argument, let's assume that plaintiffs are

 5 right that Microsoft entered into all of these

 6 terrible contracts with OEMs and ICPs and they did it

 7 all -- and IAPs, and they did it all for purposes of

 8 avoiding competition.  Let's even go so far to say

 9 maybe that this is relevant on monopolization.  It

10 does not support a cause of action, however, under

11 Section 553.4 for an antitrust conspiracy.

12           To support such a claim, to support Count

13 II, plaintiffs must have some evidence that some

14 specific OEMs, Internet contact providers or Internet

15 access providers, entered into agreements with

16 Microsoft with the intent -- intent on the part of

17 the other parties to maintain this alleged Microsoft

18 monopoly or engage in some kind of behavior for

19 purposes of restraining trade.

20           Plaintiffs fail to come forward with any

21 evidence on any of these three elements.  Here is

22 three steps, and it's often discussed in terms of two

23 steps, the first and two being combined, but I'm

24 going to break it down to three.  Here they are:

25           One, again, determine the identify of the
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 1 alleged coconspirators; two, determine the contact of

 2 the alleged conspiracy, what do these conspirators

 3 agree to do; and, three, then determine whether that

 4 conspiracy actually unreasonably restrained trade.

 5           Okay.  Let's go to element one.  Where are

 6 the OEMs, the Internet content providers or the

 7 Internet access providers that entered into

 8 agreements with Microsoft?  Who are they?

 9           Plaintiffs point to no evidence in the

10 record concerning the identify of an actual

11 coconspirator.  Not one named coconspirator.  This is

12 the very first step under a Section 1 analysis under

13 the Sherman Act and, thus, the Section 553.4

14 analysis on summary judgment.  I would submit it's

15 just that simple.  Plaintiffs don't allege a

16 coconspirator.  You can't have a conspiracy without a

17 coconspirator and the claim fails.

18           But let's say plaintiffs could direct this

19 court to some evidence identifying some group of

20 purported coconspirators.  This alone would still not

21 be enough.  The next step is plaintiffs have the

22 burden to come forward with evidence that shows some

23 kind of concerted evidence.  This means that

24 plaintiffs must be able to point to some evidence

25 showing that these alleged coconspirators, these
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 1 OEMs --  Internet contact providers, Internet access

 2 providers -- shared with Microsoft that unity of

 3 purpose, that common design and understanding, or a

 4 meeting of the minds in some kind of unlawful

 5 arrangement.

 6           This means to survive summary judgment

 7 plaintiffs must have some evidence of a common scheme

 8 to achieve an unlawful goal or some evidence that

 9 excludes the possibility of independent conduct on

10 the part of the alleged coconspirator; in other

11 words, if the alleged coconspirator had their own

12 good reasons for entering into that contract

13 independent of whatever Microsoft's reasons were, the

14 claim doesn't stand.

15           And I point the court to Monsanto Company

16 v. Spray-Rite, 465 U.S. 752.  I also point the court

17 to Laurel Sand & Gravel, Inc. v. CSX Transp., Inc.,

18 924 F.2d 539 at 542-43.  This is a Fourth Circuit

19 decision from 1991.

20           So again, I would say the second step here

21 is pretty simple.  Plaintiffs simply haven't given

22 evidence that any other party agreed, schemed with

23 Microsoft to restrain trade.  There's no allegations

24 here about what was the conspiracy and that's the

25 second step of the analysis, what the court must go
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 1 through in order for this count to survive summary

 2 judgment.  Where is the mutual scheme?

 3           Now, the third element is the unreasonable

 4 restraint of trade.  This one is a little bit more

 5 difficult to parse.  I'm going to ask the court to

 6 bear with me.  I'm going to come back on that.  I'm

 7 going to do a little more on elements 1 and 2 and

 8 talk about what plaintiffs say.

 9           Now, in their resistance to Microsoft's

10 motion for summary judgment, the plaintiffs don't

11 truly dispute that we've gotten the elements right

12 here.

13           With respect to the first two elements,

14 they acknowledge this is the law.  They acknowledge

15 that in order for a Section 553.4 claim to succeed,

16 they must show a combination or some form of

17 concerted action between at least two legally

18 distinct economic entities.

19           But then what they do is insist that no

20 legal support whatsoever -- that they satisfy this

21 portion of their burden merely by alleging the

22 existence of contracts between Microsoft and OEMs,

23 IAPs and ICPs.  And they've also added now in their

24 resistance another category:  independent software

25 vendors.  This would be other people who make
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 1 software, such as Apple.

 2           The theory here -- plaintiffs' theory here

 3 is that because Section 553.4 uses the words

 4 "Contract, combination or conspiracy," they need only

 5 to offer evidence of a contract or a combination and

 6 that's enough, and that they don't actually have to

 7 show any evidence of a conspiracy.  This is just

 8 plain misstatement of the law as it has been

 9 developed over many, many years.

10           The mere existence of a contract does not

11 establish concerted actions necessary for the

12 existence of a contract, combination or conspiracy to

13 restrain trade.  And there are lots of cases in our

14 rely to plaintiffs' resistance that the court may

15 review on this point.

16           In the interest of time, I'm not going to

17 read all the citations into the record, but what

18 these cases establish plainly is that the term

19 "contracts, combination or conspiracy" embrace a

20 single concept.  And courts, including the United

21 States Supreme Court and Hovenkamp & Areeda, who

22 Mr. Jacobs spoke about in detail before, treat this

23 phrase as a term of art as it is, and not as

24 plaintiffs would have it as it might be used in your

25 sort of everyday conversation to reach any and all
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 1 forms of joint activity by two or more entities.

 2 That's just nonsensical.

 3           If the plaintiffs would have it, a contract

 4 were enough, then any company in America could be

 5 forced to go to trial on a conspiracy claim since, of

 6 course, every American business routinely enters into

 7 contracts.  This is, of course, not the case.

 8           "Concerted activity" is activity in which

 9 multiple parties join their resources, their rights

10 or their economic power together in order to achieve

11 an outcome that but for that concerted activity would

12 otherwise be naturally frustrated by their competing

13 interests.

14           All right.  So now I'm going to take on the

15 actual restraint of trade.  I really don't think the

16 court needs to reach that far.  I think it's very

17 simple on the first two prongs.  This is a little bit

18 more difficult, so bear with me.

19           Here again, plaintiffs don't dispute that

20 they must also show restraint of trade to go forward,

21 but what they do here is they insist that the court

22 can conclusively presume -- I'm quoting --

23 "conclusively presume without further examination

24 that Microsoft's action constituted unreasonable

25 restraint of trade," and here's is why:
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 1           They say because, one, Microsoft entered

 2 into a contract with Intel that supposedly resulted

 3 in a division of market arrangement; and, two,

 4 because Microsoft entered into contracts with Apple,

 5 OEMs, IAPs and ICPs that were supposedly exclusive

 6 dealing arrangements.

 7           So let's start with number one.  Let's

 8 start with Intel.  Where does this piece about Intel

 9 come from?  Well, it comes from the findings of fact

10 in the government case.  If I'm right, I think it's

11 Finding of Fact 95 through 97, but it is entirely

12 misplaced.  Judge Jackson did make a finding about an

13 agreement with Intel, and this had to do with

14 consideration of the applications barrier to entry.

15 It had absolutely nothing to do with any agreement

16 between Microsoft and Intel to divide a market.  We

17 say that again.

18           There was never any finding or accusation

19 even in the government action that Microsoft's

20 alleged conduct towards Intel had anything to do with

21 market division.  Indeed, Your Honor, a division of

22 market arrangement exists where competitors at the

23 same level agree to divide up a market for a given

24 product.

25           There is no one here or in any other case
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 1 claiming that Microsoft and Intel competed in the

 2 same market or had any prospects of competing in the

 3 same market; thus, Your Honor, plaintiffs simply

 4 cannot rely on Findings of Fact here to save Count

 5 II.  Maybe it helps them with Count I, but it has

 6 nothing to do with Count II.

 7           So let's move on to Microsoft's contract

 8 with Apple and the OEMs, IAPs and the ICPs.  These

 9 are the supposedly exclusive dealing arrangement

10 contracts.

11           Here plaintiffs claim, again relying on the

12 government action, that because certain contracts

13 were found to be exclusionary -- and they were --

14 that that alone is sufficient to establish restraint

15 of trade, and this is in plaintiffs' memorandum at

16 pages 11 and 12.  This is not correct.  The mere fact

17 that conduct is exclusionary is not sufficient to

18 make out a claim under Section 553.4; rather, what

19 plaintiffs must do is produce some evidence that

20 these purported exclusive dealing arrangements

21 foreclose competitors from a substantial share of the

22 market covered by the agreement and plaintiffs don't

23 attempt to make that showing.

24           Now, the Fourth Circuit has held that

25 individual agreements between Microsoft and OEMs did

Pristine Unsigned Page  158



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 not, as a matter of law, substantially harm

 2 competition, and thus did not constitute a restraint

 3 of trade under federal analogue to Section 553.4.

 4 This is the Dickson v. Microsoft Corp. case.  It's

 5 309 F.3d 193.  I'm referring to pages 198 through

 6 199, Fourth Circuit, 2002.

 7           In plaintiffs' resistance we have a lot of

 8 discussion about whether or not Microsoft accurately

 9 described the holding of that case.  I submit we did.

10 Obviously, your court can have it, but I have copies

11 here.  I think it's an important case on this

12 particular motion, and if the court would like, I can

13 bring a copy up.

14           THE COURT:  All right.  Thank you.

15           MS. NELLIS:  Thank you.

16           Now, just like the plaintiffs in Dickson,

17 plaintiffs here do not show that Microsoft's

18 contracts with the OEMs, the Internet access

19 providers, the Internet content providers or the

20 Internet software vendors considered individually are

21 capable of substantially harming competition.

22           Plaintiffs have offered no evidence

23 establishing the market power of any individual OEM

24 in any relevant PC market or any Internet access

25 provider in any relevant market for Internet access
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 1 services or any Internet content provider in any

 2 market or any Internet software vender in a relevant

 3 software market.  Again, plaintiffs don't even

 4 identify the universe of OEMs or IAPS or ICPs or ISVs

 5 that supposedly contracted with Microsoft.  They need

 6 to do this in order to sustain their claims.

 7           Moreover, I would submit, Your Honor, it's

 8 inherently implausible to claim that OEMs and

 9 Internet access providers, Internet content providers

10 or Internet software vendors would enter into a

11 concert with Microsoft whose common objective was to

12 maintain Microsoft purported monopolies.  There is no

13 reason why OEMs would conspire to increase the cost

14 of Microsoft operating system software, a component

15 of the computer that these OEMs sell.  Doing so would

16 only increase their cost of doing business.

17           This is important because even if

18 plaintiffs could point to some evidence that suggests

19 a conspiracy exists -- and they do not -- summary

20 judgment -- as I mentioned before, summary judgment

21 is still proper because plaintiffs can point to no

22 evidence that tends to exclude the possibility that

23 the alleged co-conspirators acted independently and

24 for their own purposes.

25           On summary judgment where an allegation of
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 1 a conspiracy is based solely on indirect evidence

 2 that is capable of inferences of both lawful and

 3 unlawful behavior, the plaintiffs must produce some

 4 evidence tending to exclude the possibility that the

 5 defendant acted independently.  And I will direct the

 6 court to the United States Supreme Court decision in

 7 Matsushita, which is cited in our briefs.  It's

 8 Matsushita Elec. v. Zenith Radio, 475 U.S. 574.  It's

 9 a 1986 decision and states it falls from the settled

10 principles that if the factual context renders -- in

11 this case the nonmoving parties' claim --

12 implausible, if the claim is one that simply make no

13 economic sense, they -- the nonmoving parties -- must

14 come forward with more persuasive evidence to support

15 their claim than would otherwise be necessary.

16           Now, I just want to step back and mention

17 one more thing.  Since plaintiffs rely so heavily on

18 the government action, I just want to make sure that

19 the court is aware, and I think it's worth stating

20 explicitly something that plaintiffs ignore, and that

21 is that Judge Jackson expressly considered whether

22 Microsoft's contracts, these contracts that they

23 raise in support of Count II, were unlawful,

24 exclusive dealing arrangements under Section 1 of the

25 Sherman Act, the federal analogue to Section 553.4.
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 1           And Judge Jackson concluded that

 2 Microsoft's arrangement with various firms did not

 3 foreclose enough of the relevant market to constitute

 4 a Section 1 violation.  In fact, the only Section 1

 5 violation found by Judge Jackson in the government

 6 action was for Microsoft's alleged tying of Internet

 7 Explorer with Windows and that liability

 8 determination was reversed on appeal.

 9           In short, all the plaintiffs have done is

10 point to various contracts that Microsoft entered

11 into allegedly to maintain a purported monopoly.  The

12 plaintiffs cannot point to any evidence that shows

13 that any OEMs, any Internet content provider, any

14 Internet access provider or any Internet service

15 provider entered into any of the alleged contracts

16 with the unity of purpose to maintain any alleged

17 Microsoft monopoly.

18           Now, even if the plaintiffs could point to

19 some evidence showing that Microsoft and a particular

20 OEM -- ICP, IAP or ISV -- entered into a concerted

21 action.  There is no evidence in the record showing

22 that any such concerted action could possibly have

23 restrained trade.  Restraint of trade requires more

24 than a mere showing that an agreement might in some

25 sense restrain trade or competition.
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 1           Plaintiffs must point to some evidence

 2 showing that the agreement had a substantially

 3 harmful effect on competition.  They can't.  And this

 4 renders their claims fatally defective.

 5           Back to the basics.  First step in the

 6 Section 1 analysis, who is the conspirator; two,

 7 where is the conspiracy; and, three, did that

 8 conspiracy unreasonably restrain trade?

 9           Plaintiffs have failed to show any genuine

10 issue of material fact on any of these elements.

11 They have not shown who the conspirators are.  They

12 have not shown there was any unity of purpose or

13 conscious commitment to any kind of scheme.  And

14 they've not shown that any of these schemes --

15 without that it's impossible to show there was any

16 actual restraint of trade resulting from this scheme;

17 thus, plaintiffs have failed as a simple matter of

18 law to establish the concerted action necessary to

19 demonstrate a contract, combination or conspiracy

20 under Section 553.4.  At best they have shown the

21 existence of numerous bilateral agreements between

22 Microsoft and individual OEMs:  IAPs, ICPs and ISVs.

23           This is not enough, and the court should

24 grant summary judgment dismissing plaintiffs' claims

25 under Iowa Code Section 553.4.
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 1           Thank you.

 2           THE COURT:  Thank you, ma'am.

 3           Response.

 4           MR. JACOBS:  Thank you, Your Honor.

 5           Microsoft basically is asking this court to

 6 rewrite over 100 years of antitrust law in this

 7 motion.  Iowa Code 553.4 states that, "A contract,

 8 combination, or conspiracy between two or more

 9 persons shall not restrain or monopolize trade or

10 commerce in a relevant market," and that same

11 language "contract, combination or conspiracy" is

12 used in Section 1 of the Sherman Act.

13           There are absolutely no cases out there

14 anywhere that state that you have to have a contract

15 or a combination with conspiratorial intent, which is

16 what Microsoft wants this court to believe.

17           The statute is clear.  The case law is

18 clear.  Hundred years of case law.  You need a

19 contract, a combination or a conspiracy.  Contracts

20 are enough.

21           Ms. Nellis was talking about meeting of the

22 minds to have nonunilateral conduct.  Contracts are

23 meeting of the minds.  That's where you have the

24 coordinated conduct in a Section 1 claim.  It's the

25 contracts.
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 1           There is simply nothing out there anywhere

 2 that says a contract is not enough.  You need

 3 conspiratorial intent.  There are no cases out there

 4 like Ms. Nellis was stating that you need to first

 5 ask who was the conspirator and what was the

 6 conspiracy?  They're contracts, combinations or

 7 conspiracies.

 8           We have contracts in this case left and

 9 right that are unreasonable restraints of trade.

10 Those are the two elements here.  And it's

11 interesting -- one of the points that Microsoft makes

12 repeatedly in its briefs and Ms. Nellis made it here

13 again today, well, everyone enters into contracts so

14 if we didn't have this requirement of some sort of

15 conspiratorial intent, some sort of common plan or

16 goal, anyone would be subject to a jury trial because

17 they enter into contracts.  That's ridiculous.  That

18 is absolutely ridiculous.

19           One hundred years ago, Your Honor, in the

20 Standard Oil case, in Chicago Board of Trade, the

21 United States Supreme Court -- this is going back to

22 1911, 1917 -- the United States Supreme Court

23 recognized, yeah, Section 1 of the Sherman Act says

24 any contract, combination or conspiracy that

25 restrains trade is illegal.  Okay.
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 1           But the court didn't say -- and the court

 2 recognized that, yeah, every contract restrains trade

 3 in some manner or another.  You agree -- I agree I'm

 4 going to buy a widget from some manufacturer.  Well,

 5 that contract for me to buy the widget from the

 6 manufacturer prevents somebody else from buying that

 7 same widget from that manufacturer.  Does that

 8 restrain trade?  Yes, it does.  That restrains trade.

 9 What did the court -- how did the court interpret

10 Section 1?  It didn't go and say, "Well, what we're

11 going to do then is say only contracts that restrain

12 trade where the two contractors have some sort of

13 conspiratorial intent or where they are both after

14 the same goal, only those will be illegal."  No, they

15 didn't say that.

16           What the court said was that any contract,

17 combination or conspiracy that unreasonably restrains

18 trade.  So that's where you have the second element

19 here which prevents this situation that Microsoft is

20 saying that, "Oh, my gosh.  Everyone could be subject

21 to an antitrust lawsuit for entering into a

22 contract."  They just got to know that's wrong.  That

23 contradicts 100 years of precedent that they are

24 asking this court to just throw out the window.

25           Now, Microsoft in the Caldera case -- and
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 1 probably you're getting tired of hearing about the

 2 Caldera case -- but Microsoft argued in the Caldera

 3 case, again, that the court should dismiss the

 4 Section 1 claim.  In the Caldera case, Microsoft lost

 5 on their summary judgment motion.  Caldera, Microsoft

 6 doesn't mention in its opening brief, doesn't mention

 7 in its rely brief.

 8           Well, here is what the court in Caldera

 9 said, and this is at 87 F.Supp.2d 1250, that the

10 court held -- just in passing, it didn't really delve

11 into this issue because this issue is so

12 fundamental -- that the court held, "The alleged

13 facts that OEMs entered into per processor licensing

14 agreements with Microsoft at Microsoft's suggestion

15 and that Microsoft used economic pressure to give

16 OEMs an incentive to enter into per processing

17 agreements is enough evidence of restraint of trade

18 to allow Caldera to proceed with its Section 1

19 claim."  That was it.  That was enough.  The

20 plaintiffs needed nothing else other than showing

21 that Microsoft entered into these contracts.

22 Microsoft didn't dispute that the contract -- didn't

23 challenge whether or not the contract had

24 anticompetitive exclusionary effect in that case.

25           Let me back up here.  The Caldera decision
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 1 alone, we have evidence of contracts that we put in

 2 the record.  Professor Noll in his expert report

 3 talks about the effects of those exclusionary

 4 contracts, of the per processor licenses.  It talks

 5 about the exclusionary effects of the per system

 6 licenses.  It talks about the exclusionary effects of

 7 the minimum commitments of the prepaid balance

 8 requirements of the long-term provisions in those

 9 agreements.  He talks about contracts that came after

10 the per processor agreements.  This is something that

11 actually -- well, Microsoft has focused on the per

12 processor licensing in its purported summary judgment

13 on our purported per processor licensing claims.

14           There are other contracts even after

15 Microsoft ended its per processor licenses that

16 Professor Noll talks about as being exclusionary, as

17 having exclusionary impact:  Market development

18 arrangements that Microsoft has used post 1995.

19           Microsoft has used similar types of

20 agreements to give resellers incentives.  Given the

21 very thin margin that these resellers have, has

22 entered into contracts with them that incent them to

23 stay with Microsoft and to not consider anyone else,

24 any other operating system developer.  Okay.

25           We have evidence in the record.  Microsoft
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 1 puts no evidence in the record on this issue.

 2 Microsoft's motion initially just comes forward and

 3 says there's no evidence in the record showing that

 4 any such concerted action could possibly have

 5 restrained trade.  That's what they base their

 6 summary judgment motion on, and then say it's -- all

 7 they have to do is make this statement.  There's no

 8 evidence in the record, and then somehow the burden

 9 shifts to plaintiffs to come forward with the

10 evidence.  Well, that's wrong as a matter of law, but

11 in any event, as a matter of fact, we have it in the

12 record.  We have Professor Noll in the record talking

13 about the exclusionary impact of all of these

14 licensing agreements with Microsoft.  So there is no

15 issue on -- there is no lack of material -- lack

16 of -- let me try to get that one right.

17           There's a material dispute that goes to the

18 jury on that issue.  We have the evidence in the

19 record.  Microsoft has nothing in the record other

20 than stating that there's nothing in the record.  So

21 the exclusionary nature of these agreements,

22 Microsoft doesn't rebut at all that we have in the

23 record.

24           Now, Microsoft talks about this Dickson

25 case, this Fourth Circuit case; and, really, I do
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 1 encourage Your Honor to read the Dickson case because

 2 the Dickson case supports our position here.  The

 3 Dickson case was, you'll recall the discussion on

 4 Friday with the Kloth case, and the discussions there

 5 about security and innovation and the like.

 6           Well, Kloth and Dickson are both two

 7 attempts by plaintiffs in federal court to get around

 8 the.

 9           Illinois Brick doctrine.  You'll recall the

10 Illinois Brick doctrine is the doctrine that an

11 indirect purchaser under federal law does not have

12 standing.  Okay.  So Kloth was one attempt to get

13 around that.  That's why there was a standing issue

14 in Kloth that was not an issue here, as Ms. Conlin

15 and Mr. Reece explained on Friday.

16           But Dickson is another attempt to try to

17 kind of do an end run around this Illinois Brick, the

18 Illinois Brick rule in federal court.  What the

19 plaintiffs did in Dickson, okay, you had plaintiffs

20 who were indisputably indirect purchasers from

21 Microsoft.  They didn't buy their software from

22 Microsoft.  They bought them from the OEMs.  Okay.

23 They bought the software preinstalled on a personal

24 computer, bought the personal computer.  So they were

25 direct purchasers from the OEM, indirect purchaser
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 1 for Microsoft.

 2           So what the plaintiffs did in Dickson was

 3 they decided, "Okay.  What we're going to do, we will

 4 sue Microsoft, right, but we will also sue two" -- I

 5 think it was two or three OEMs.  That's it.  They

 6 just sued those two or three OEMs.  They didn't sue

 7 all the OEMs.  They just sued those two.  I believe

 8 it was two, a couple -- a handful of OEMs trying to

 9 get around this rule and said -- basically what they

10 allege then is there was a conspiracy between these

11 OEMs and Microsoft.  So this conspiracy actually came

12 down to the OEM level and, therefore, "We, indirect

13 purchasers from Microsoft, were really direct

14 purchasers from a coconspirator."  That is the

15 situation in Kloth.

16           Well, Kloth -- okay.  Dickson, first of

17 all, shows that plaintiffs can establish the whole --

18 this contract, combination or conspiracy element.

19 Dickson ruled that the plaintiffs there showed a

20 concerted activity because, quote, It sufficiently

21 alleged that Microsoft and the OEM defendants pooled

22 their resources, rights or economic power."

23           Okay.  Microsoft argues here they need some

24 sort of unity of purpose.  You have seen in Dickson

25 there was -- all you need is essentially a contract,
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 1 and that's what the case law is.  There's no dispute

 2 that it's contract, combination or conspiracy; not

 3 contract, combination with conspiratorial intent.

 4           Second, Dickson ruled that the combination

 5 or conspiracy element of a Section 1 violation is not

 6 negated by the fact that one or more of the

 7 coconspirators acted unwillingly, reluctantly or only

 8 in response to coercion.  Again, that undercuts

 9 Microsoft's argument that you need to show unity of

10 purpose, and that holding there is -- that statement

11 there is at 309 F.3d at 205.

12           Dickson also ruled that "Coconspirators

13 need not share the same motive or goal.  It is

14 sufficient to allege that the coconspirators

15 acquiesced in illegal scheme."  At again, 309 F.3d at

16 205.  Again, here Microsoft argues, "No, you need

17 more," but that's simply not right.

18           Now the only reason Microsoft likes Dickson

19 in this case is because the court ultimately found

20 that there was no Section 1 claim, but that was

21 because the plaintiff did not prove up the second

22 element, the unreasonable restraint of trade.  And

23 why couldn't they do that?  In the Dickson case it's

24 because the plaintiffs alleged they brought the case

25 against two OEMs.  Okay.  Two OEMs that they never
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 1 alleged had market power.  We're not in that

 2 situation.

 3           What we're saying is that Microsoft,

 4 Microsoft at the top of the distribution channel, was

 5 able to lock up enough of these OEMs at the

 6 distributor level to be able to freeze DRI and IBM

 7 with its OS/2 product out of those distribution

 8 channels.  Therein was the unreasonable restraint of

 9 trade.

10           In Dickson their pleading was

11 contradictory.  There pleading was that, well, the

12 OEM channel is very, very competitive.  And they made

13 that allegation, Your Honor, because -- we will get

14 during the argument on the decertification motion --

15 because of the very competitive nature of the

16 distribution channel, you have pass-through of the

17 monopoly overcharge.  That's why they made that

18 allegation in there.  They had to make that

19 allegation.

20           The OEM channel is immensely competitive,

21 but to say that that it's immensely competitive

22 because of the pass-through issue, but then to only

23 bring -- to say only two of those members of that

24 competitive distribution channel who don't have any

25 sort of market power were part of the scheme -- you
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 1 know, that's where the distribution went.

 2           We don't have that problem.  We are talking

 3 Microsoft locking up -- what Microsoft even admits is

 4 as high as -- I don't have the table in front of me

 5 now, but with the numbers that Microsoft had given

 6 you, it is significant percentages of the OEMs were

 7 locked up into -- by per processor licenses.  I

 8 believe it was 50 percent or more in some years.

 9           And the case law is generally that with

10 an unreasonable restraint of trade, you get above

11 40 percent and you start to raise some questions.  So

12 by Microsoft's own admission, you have questions

13 about unreasonable restraint of trade here.  So this

14 Dickson case does absolutely nothing for Microsoft's

15 position here.

16           Microsoft cites a number of cases.  There's

17 a slew of cases -- Monsanto and a number of other

18 cases -- and they say, "You need a conspiracy."

19 Okay.  You need to look at, was there a conspiracy?

20 Was there any sort of unity of purpose?  Well, when

21 you read those cases carefully, you notice what they

22 are doing, what those cases are about.  It's about

23 how do you prove the existence of concerted activity,

24 okay, in the absence of a contract?

25           Most price fixing cases you don't have
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 1 written agreements.  Most price fixing cases you

 2 don't have lawyers sitting down with one another to

 3 draft up an agreement.  You know, we will fix prices

 4 at "x," you know, and signed by both parties and

 5 notarized.  You don't have a contract.

 6           So the questions in Monsanto and the

 7 questions in these other cases are in the absence of

 8 direct evidence of a contract, combination or

 9 conspiracy.

10           What sort of circumstantial evidence can

11 you look at, can you rely upon, in order to prove

12 that parties were not just acting what's called

13 "conscious parallelism."

14           You can have a situation where you've

15 got -- you know, it comes up in the airlines

16 oftentimes where you have maybe four airlines in a

17 market.  One raises its price and the other three

18 follow suit.  Well, was that the result of the fact

19 that one raised its price and the other three

20 independently looked at that and said, "Hey, if they

21 are raising their price, we will raise our prices"?

22 Conscious parallelism with no concerted activity, or

23 was it the result of an agreement between the four

24 airline companies to raise prices?

25           And Monsanto and all of these cases that
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 1 Microsoft cites in its brief are all about how do you

 2 -- what is the quantum of evidence that you need in

 3 order to sustain a finding, a conclusion, that the

 4 conduct actually was concerted and not unilateral.

 5 That's all those cases say.  They don't say anything

 6 about needing to have conspiratorial intent along

 7 with a contract.  They are just simply, simply

 8 inapplicable here.

 9           The government action is sort of an

10 interesting case here.  We argue in addition to the

11 per processor agreements and the license agreements

12 that we've talked about now earlier today and on

13 Friday that were at issue in the Caldera case, we not

14 only have those agreements that were enough in the

15 Caldera case to survive summary judgment on

16 Section 1, but we also have the number of agreements

17 that Microsoft entered into with Internet content

18 providers, Internet service providers, independent

19 software vendors; all of the agreements that are set

20 forth in Judge Jackson's findings and that are

21 established for purposes of this case.  So we have

22 even more in terms of agreement.

23           Now, Ms. Nellis says, "Well, that's not --

24 "That doesn't matter.  The agreements in the

25 government case don't matter."  Well, a couple of
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 1 points here.

 2           One, plaintiffs are not bound by collateral

 3 estoppel in this case.  Collateral estoppel is

 4 nonmutual, nonmutual offensive collateral estoppel.

 5 Microsoft was a party to the government case.

 6 Plaintiffs, the Iowa consumers, were not.  So

 7 Microsoft under that doctrine can be bound by that

 8 ruling, that judgment, because it was a party.

 9 Because we were not a party to it, we cannot be bound

10 by the outcome there.

11           Now, it might be persuasive but that's all

12 it is.  But let's go beyond that.  The facts in the

13 government case -- Judge Jackson issued his findings

14 of fact in November of 1999; okay?  And at that time

15 Judge Jackson found that Microsoft's conduct -- the

16 foreclosure of the market was such that at that time

17 Netscape still had about 50 percent of the market.

18           Microsoft's Internet Explorer had --

19 Netscape started off here.  Internet Explorer started

20 way down here.  The two, about the time of the

21 findings of fact, met around 50 percent or somewhere

22 in the 40-percent range.  So they are pretty, pretty

23 equivalent here.

24           I will direct your attention at some point

25 to Professor Noll's expert report, in his appendices
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 1 to his expert report, he has a chart that shows the

 2 market shares of Microsoft's Internet Explorer

 3 compared to Netscape Navigator; and, in fact, shortly

 4 after the government case, Netscape basically just

 5 left the market open-sourced, basically set the

 6 source code for Navigator free to a group called

 7 "Mozilla."

 8           Mozilla Foundation and these developers

 9 working on the Mozilla project have created a new

10 browser from that original code that is now known as

11 "Firefox."  Firefox is probably Microsoft Internet

12 Explorer's most significant competitive employer

13 right now, but Professor Noll tracks the market share

14 of those various browsers since the time of the

15 government case.  And what Your Honor will notice is

16 Internet Explorer goes up into the 90 percent of the

17 market and Netscape just collapses shortly after the

18 government case.

19           So the facts -- since the government case

20 that we have that we can rely upon to show, well,

21 what exactly was the extent of the foreclosure, did

22 the foreclosure really -- were these distribution

23 methods that Judge Jackson looked at as perhaps being

24 sufficient given the evidence that he was presented

25 with in 1999.
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 1           Well, looking back now with the benefit of

 2 even further, you know, developments in the computer

 3 industry, you can look back at that.  And I think

 4 it's reasonable to show a jury could conclude based

 5 on what has happened since that, in fact, there was

 6 sufficient foreclosure for a

 7 Section 1 violation.

 8           Now, what is especially interesting about

 9 Judge Jackson's discussion too, and, again, I

10 would -- it's another decision that I would recommend

11 that Your Honor read -- his original conclusions of

12 law.  There is no discussion in Judge Jackson's

13 decision about whether or not these independent

14 software vendors or Internet service providers or any

15 of the other entities with whom Microsoft entered

16 into contracts to foreclose distribution of the

17 competing Web browsers, there's no discussion

18 anywhere about whether they had any sort of unity of

19 purpose with Microsoft.  It's not an element of a

20 Section 1 claim.

21           Had it be been an element of a Section 1

22 claim, presumably Microsoft would have raised it in

23 the government case.  Presumably, Judge Jackson would

24 have discussed it.  You'll notice he doesn't.  There

25 was nothing.  It doesn't matter if AT&T or EarthLink
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 1 or some other Internet service provider said, "I want

 2 Microsoft to remain a monopolist."  That doesn't

 3 matter.  What matters is, did they enter into a

 4 contract with Microsoft?  If they did, element one is

 5 satisfied.

 6           Element two, then, is whether or not that

 7 contract unreasonably restrained trade.  So this

 8 whole notion that there is anything other than a

 9 requirement for contract, combination or conspiracy

10 is simply not supported by any case law whatsoever.

11           And I just note there is one other -- there

12 is one other line of cases that Microsoft cites in

13 its brief, and one of the cases is this PGA -- or,

14 I'm sorry, I thought I had it -- the Toscano case.

15 There is a line of cases that go back to an old U.S.

16 Supreme Court decision, this Colgate case.

17           Colgate is a very narrow exception.  It's a

18 "refusal to deal" case.  Basically, Colgate is if --

19 you cannot fix prices with a distributor.  You're a

20 manufacturer and you're producing a product, you

21 cannot say to the manufacturer, "You have to agree to

22 sell this product at $10."  But under Colgate what

23 you can do is you can refuse to deal as long as the

24 refusal to deal is marketwide, nondiscriminatory,

25 which is something that Mr. Hagstrom will talk about

Pristine Unsigned Page  180



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 on Tuesday with these arguments that Microsoft is

 2 raising in the -- this leveraging and essential

 3 facilities brief and why that's not -- their

 4 arguments don't make sense there.

 5           But under Colgate what a company can do is

 6 it can say, "We will sell a product to you if" -- let

 7 me back up.  "We will refuse to sell a product to you

 8 if you sell" -- "if you resell this at below $10."

 9 So it's not -- there's no agreement between the

10 manufacturer, and downstream there's no -- nothing

11 along those lines.  It's a very narrow exception.  "I

12 will refuse to sell to you if you begin selling this

13 product below a certain amount."  That's unilateral

14 conduct.

15           What these other cases, the Toscano and the

16 other cases Microsoft cites to try to say, "No, you

17 need more than simply a contract.  You need a

18 conspiracy of some sort."  There were instances where

19 there is a unilateral -- there is a writing, but it's

20 unilaterally imposed on the other party, and there's

21 no negotiation of any sort.  Some of the courts have

22 been interpreting Colgate to -- those type of cases

23 to fall within this Colgate exception.  That is not

24 the case here.  Microsoft, in fact, in their briefing

25 says it was -- it was the OEMs who suggested the per
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 1 processor licenses in the first place.  That's one of

 2 Microsoft defenses here:  "It wasn't our idea.  It

 3 was the OEMs.  They are the ones who proposed it to

 4 us."

 5           There is also no argument by Microsoft that

 6 these contracts -- that these license agreements and

 7 the like were completely nonnegotiable or not

 8 negotiated; that Microsoft simply said, "Okay.  Here

 9 is the terms that you're going to agree to if you

10 want to sell our software.  And if we find that you

11 are violating those terms, we will stop selling the

12 software to you."  That's not what Microsoft is

13 saying with these per processor licenses.  In fact,

14 it's contradicted by everything Microsoft says in its

15 per processor licensing brief; that these parties

16 have choices, there was negotiations, on and on and

17 on.

18           Now, the economic pressures, the reality

19 was that these -- for the most part these -- the

20 major OEMs, the key OEMs, Microsoft was able to lock

21 up because the economic realities were such that they

22 did agree to the per processor deal, but that is not

23 the type of exception that would fall under Colgate.

24 That is not the type of fact scenario that would fall

25 under Colgate.  These other cases are simply
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 1 inapplicable here.

 2           So to sum up, this motion by Microsoft is

 3 really just asking this court to ignore fundamental

 4 Section 1 jurisprudence, 100-year old jurisprudence.

 5 And there's absolutely no basis for doing this.  The

 6 court need look no further than the decision in

 7 Caldera where the court denied in summary fashion

 8 Microsoft's motion for summary judgment.  We have all

 9 of the evidence that was set forth in Caldera and

10 more.  In fact, we have evidence that was put forward

11 in the findings of fact by Judge Jackson, and they

12 are subject to preclusion here.

13           For these reasons I would ask that

14 Microsoft deny Microsoft's summary judgment motion.

15           THE COURT:  Before we take rebuttal, we

16 will take a 15-minute recess.

17           MS. NELLIS:  Thank you, Your Honor.

18           (A short recess was taken.)

19           THE COURT:  Rebuttal.

20           MS. NELLIS:  Briefly, Your Honor.  Thank

21 you.

22           I think I was right about one thing at the

23 very beginning of my motion, Mr. Jacob's response is

24 not a dispute about facts.  It's a dispute about how

25 to interpret the relevant law.
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 1           We accept for purposes of this motion that

 2 Microsoft entered into contracts.  We accept for

 3 purposes of this motion that those contracts were

 4 exclusionary.  We accept for purpose of this motion

 5 that we had a lot of market power.

 6           The issue here is whether or not those

 7 facts support the claim under Section 553.4.  Now, in

 8 their briefs themselves, plaintiffs cite -- this in

 9 their resistance -- the Sherman Act statute,

10 Section 1, and they say, "Plaintiffs must show:

11 (1) a combination or some form of concerted action

12 between at least two legally distinct economic

13 entities; and (2) that such combination or conduct

14 constituted an unreasonable restraint of trade."  And

15 they cite Virginia Atlantic Airways, Ltd. v. British

16 Airways, PLC, 257 F.3d 256 at 263.  This is the

17 Second Circuit 2001 decision.

18           Again, first element, a combination or some

19 form of concerted action between at least two legally

20 distinct economic entities, and then they say, "All

21 you need is a contract to satisfy Section 1," element

22 one.  All you need is a contract.  No unity of

23 purpose is required.  In fact, Mr. Jacobs said there

24 are no cases out there, not a single one that says

25 you need unity of purpose; not a single case

Pristine Unsigned Page  184



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 requiring conspiratorial intent.

 2           I submit, Your Honor, that is just wrong.

 3 It's a remarkable departure from the fundamental

 4 principles of antitrust law.

 5           Footnote 8 in our rely brief on page 10, we

 6 cite a number of cases and I'm going to just take a

 7 moment to read you some of the language from those

 8 cases.

 9           In County of Tuolumne v. Sonora Community

10 Hosp., 236 F.3d 1148, Ninth Circuit 2001, the court

11 says, "Plaintiffs cannot survive summary judgment

12 because they have presented neither direct or

13 circumstantial evidence that reasonably tends to

14 prove that defendants had a conscious commitment to a

15 common scheme designed to achieve an unlawful

16 objective."

17           There's another one, City of Tuscaloosa v.

18 Harcros Chemicals, Inc., 158 F.3d 548, Eleventh

19 Circuit 1998, "A plaintiff must demonstrate a unity

20 of purpose or a common design and understanding, or a

21 meeting of minds in an unlawful arrangement."

22           "A meeting of minds in an unlawful

23 arrangement."

24           Orson, Inc. v. Miramax Film. Corp., 79 F.3d

25 1358, "A unity of purpose or a common design and
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 1 understanding, or a meeting of minds in an unlawful

 2 arrangement must exist to trigger Section 1

 3 liability."

 4           United States v. Metropolitan Entertainment

 5 Inc., 728 F.2d 444, Tenth Circuit 1984, "The evidence

 6 must show circumstances to warrant a jury finding

 7 that the conspirators had a unity of purpose or a

 8 common design and understanding."

 9           What Mr. Jacobs would have you do is say

10 this requirement simply disappears, and if it exists

11 at all, it's only in the very narrow exception where

12 there is an unwritten agreement.  He says -- what he

13 says to you, "This simply goes to quantum of

14 evidence."

15           So there's no intent needed if there is a

16 written agreement, but intent is needed if there's

17 some kind of handshake agreement.  I submit that this

18 is just nonsensical.  Demonstrating a unity of

19 purpose is a necessary element for establishing

20 concerted actions under the federal analogue to

21 Section 553.4 both in civil and criminal antitrust

22 cases, and the number of decisions saying so are

23 legion.  I refer to some of them.  There are more in

24 our rely brief.

25           Indeed, the very cases on which plaintiffs
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 1 rely make clear that for concerted action to exist,

 2 the entity that acquiesces in a contract must

 3 nonetheless share the defendant's illegal objective.

 4           Mr. Jacobs talked about acquiescence being

 5 enough.  It's not enough.  They must also share the

 6 defendant's illegal objective.  This is a case they

 7 cite:  Fineman v. Armstrong World Indus, Inc., 980

 8 F.2d 171, Third Circuit 1992.  There the court held:

 9           "While coconspirators need not share the

10 same motive" -- and I agree with Mr. Jacobs,

11 coconspirators need not share the same motive --

12 "they must nonetheless share a commitment to an

13 unlawful purpose."

14           It finally makes clear acquiescence is

15 sufficient to show concerted action only if the

16 alleged coconspirator acquiesced in the restraint,

17 with knowledge that it would have anticompetitive

18 effect.  The acquiescence cases on which plaintiffs

19 rely involve coconspirators that were per se illegal,

20 like tying or where it was obvious that the

21 acquiescent party joined in the illegal objective.

22 That is not the circumstance here.  It is not alleged

23 here.  Plaintiffs do not claim, for example, that

24 Dell or Disney had any illegal objective in entering

25 into contracts with Microsoft.
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 1           In such circumstances there is no concerted

 2 action.  And Mr. Jacobs referred to the Toscano case.

 3 In the Toscano case, very much like plaintiffs here,

 4 Toscano argued that the contracts between the local

 5 sponsors and the PGA tour provided direct evidence of

 6 a Section 1 agreement and restraint of trade

 7 sufficient to withstand summary judgment.

 8           The Toscano court rejected that argument

 9 finding that absent the concerted action, the court

10 said "The local sponsors' contracts demonstrated only

11 that they agreed to purchase a product, a senior PGA

12 tour event that was presented to them by the PGA

13 tour.  They did not commit to a common scheme to act

14 in restraint of trade.  They acted independently of

15 the PGA tour and of one another."

16           Now, simply plaintiffs have offered no

17 evidence that any particular OEM -- IAP, ICP or

18 ISV -- knew that its contract with Microsoft would

19 have anticompetitive effects.  That is a necessary

20 element.  It is a missing element.

21           Now, with respect to the Dickson case,

22 Mr. Jacobs argues that, again, there's evidence of

23 contracts and they have evidence of the effects of

24 contracts.  We don't dispute that for purposes of

25 this motion, but it's not important to deciding this
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 1 motion.  What Dickson holds is that the relevant

 2 inquiry is the -- for example, in that case, the

 3 OEM's individual market power, not the market power

 4 of the OEMs in the aggregate as plaintiffs would have

 5 it.

 6           And I'm citing to -- looking at pages 207

 7 through 210 of the Dickson decision because

 8 plaintiffs failed to make any showing of the market

 9 power of the individual OEMs -- the IAPs, the ICPs or

10 ISVs -- with the Microsoft contract.  Plaintiffs

11 cannot establish that Microsoft's contracts with

12 these entities substantially harm competition; thus,

13 plaintiffs' claim under Section 553 simply fails as a

14 matter of law.

15           Now, Mr. Jacobs also insisted that the

16 Fourth Circuit already ruled that the contractual

17 agreements between Microsoft and the OEMs constituted

18 concerted action for purposes of the federal analogue

19 of Section 553.4, but I would submit this is a rather

20 loose reading of the case.

21           The Fourth Circuit never ruled that

22 Microsoft's contracts with OEMs constituted concerted

23 action; rather, the court ruled that the plaintiffs'

24 complaint had sufficiently alleged that Microsoft and

25 the OEM, a defendant, had pooled their resources,
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 1 rights or economic powers sufficient to survive a

 2 motion to dismiss; but the Fourth Circuit went on to

 3 hold that Microsoft's individual contracts with OEMs

 4 did not unreasonably restrain trade as a matter of

 5 law.

 6           And it makes sense that they would so hold

 7 because it makes no sense whatsoever that these

 8 entities would conspire with Microsoft to help

 9 Microsoft maintain its reported monopolies.

10           Finally, I will very briefly mention,

11 Mr. Jacobs, in terms of the acquiescence point, made

12 the argument that these OEMs entered into -- and

13 various others -- entered into these agreements

14 knowingly, and that we, Microsoft, have suggested

15 that that is some defense.  It's not a defense to

16 this motion, Your Honor.  It's not a defense to this

17 count, Your Honor; and, indeed, I would point the

18 court to the plaintiffs' own statement of undisputed

19 material facts throughout which they use language

20 such as "Microsoft coerced Intel into market

21 allocation agreement.  They threatened Intel to make

22 it agree to stop developing platform-level

23 interfaces, and they enticed firms into exclusivity

24 agreement."

25           Again, I submit that none of that is
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 1 particularly relevant on the facts if Iowa reading of

 2 the law is correct, but I just wanted to point out

 3 the inconsistencies.

 4           Thank you.

 5           THE COURT:  Thank you, ma'am.

 6           Proceed now with the motion of defendant

 7 regarding publicity.

 8           MS. NELLIS:  Thank you, Your Honor.  That's

 9 me, again.

10           THE COURT:  Okay.

11           MS. NELLIS:  As plaintiffs say to

12 themselves in their resistance, the present case is a

13 statewide class action lawsuit that will potentially

14 affect the rights and remedies of hundreds of

15 thousands of Iowa consumers.  They say it is

16 imperative that these individuals clearly understand

17 the ramifications of participating in these legal

18 proceedings.  Your Honor, Microsoft cannot agree

19 more.

20           Of course, that is in accordance with the

21 United States Supreme Court decisions in the years of

22 class-action jurisprudence, all of which recognize

23 that class actions are an important tool but also

24 have built-in opportunities for review.

25           This is why the court has a very special

Pristine Unsigned Page  191



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 role in class-action litigation.  There is not only a

 2 plaintiff and a defendant here.  There are also

 3 hundreds of thousands of absent class members who may

 4 find themselves bound by the proceedings in this

 5 court.  That is why, Your Honor, that it's not for

 6 Microsoft nor for plaintiffs to safeguard class

 7 members.  That is the responsibility of the court.

 8 It's the responsibility of the court to safeguard

 9 class members from unauthorized, misleading

10 communications from the parties or from their

11 counsel.

12           And that's what we thought was happening in

13 this case.  Plaintiffs presented a notice plan to

14 Microsoft and to the court.  Microsoft had objections

15 to that plan, some specific language in the notice

16 and raised it with the court and the court reviewed

17 the form of notice, directed some language be

18 changed, and authorized its dissemination.  And after

19 such a process, the required and expected process,

20 Microsoft expected that the class would be informed

21 of its rights and obligations in the manner directed

22 by the court.  That's not exactly what happened.

23           What happened is plaintiffs added to the

24 court-approved notice plan without consultation of

25 the court or Microsoft.  What plaintiffs did was hold
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 1 a press conference wherein they provided class

 2 members with information that went beyond that which

 3 was approved by the court, including information

 4 regarding plaintiffs' damages calculations and

 5 information regarding settlements in other states,

 6 neither of which was in the notice.

 7           If plaintiffs had included such information

 8 in their proposed notice plan, Microsoft would have

 9 had an opportunity to object and Microsoft would

10 have.  And the court would have had an opportunity to

11 determine whether the communications directed to

12 absent class members were appropriate and designed to

13 help those absent class members decide whether or not

14 to participate in this lawsuit.  That's the court's

15 responsibility, but plaintiffs deny both Microsoft

16 and the court that opportunity.

17           If I may, I would like to hand the court

18 one of the documents plaintiffs provided to the press

19 at that press conference.

20           THE COURT:  You may.

21           Thank you.

22           MS. NELLIS:  Thank you.

23           Now, here is a document that was provided

24 to the press.  It starts with the so-called

25 "stipulated" number of licenses at issue and then
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 1 directly beneath presents an average overcharges as

 2 if these are somehow also stipulated or proven facts,

 3 which, of course, they are not.

 4           This entire case is about whether Microsoft

 5 ever overcharged any Iowa consumer; and, of course,

 6 it's Microsoft position as the court is aware that

 7 while it may have engaged some rough tactics with

 8 their competitors, those tactics only led to very,

 9 very low prices for consumers.  That, of course, is

10 nowhere in this handout.

11           After we get to the stipulated number of

12 licenses and the stated average overcharges during

13 the class period, not alleged average overcharges,

14 just average overcharges, the document then states

15 that plaintiffs' experts estimate that the damages --

16 the average damages are between 433 million and

17 453 million, but that Microsoft's experts say and

18 here I quote, "Microsoft owes plaintiffs nothing."

19           This is a rather inflammatory

20 encapsulation.  It does not accurately represent

21 Microsoft's defenses but suggests that Microsoft is

22 just not willing to pay something it owes.

23           I'm not going to dwell on all our concerns

24 about this handout.  It's rather late in the day.

25 What has been done has been done.
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 1           The bigger point, Your Honor, is had

 2 plaintiffs felt that the information in this handout

 3 should have been presented to absent class members,

 4 there was a process they could have and should have

 5 followed, they should have included in the notice

 6 plan.  They should have given Microsoft an

 7 opportunity to voice its concerns; and, most

 8 importantly, they should have given the court an

 9 opportunity to approve or reject this communication

10 with absent class members.

11           Now, in response plaintiffs paint Microsoft

12 as seeking some kind of a gag order in attempting to

13 pose an unconstitutional restrictions on their right

14 to free speech.  I want to be very clear this is not

15 the case.  I want to be perfectly clear, Microsoft is

16 not suggesting that plaintiffs or plaintiffs' counsel

17 cannot speak to the press.  Of course they can speak

18 to the press.

19           There are certain rules governing such

20 communications and we fully expect that both sides

21 will stay within the boundaries of those rules.  Both

22 sides have expressed concerns about the effect of

23 publicity on the jury pool.  I suppose that's

24 something that will have to be sorted out when we get

25 to voir dire, but that is not what this motion is
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 1 about.  This press conference was not just a meeting

 2 with reporters to discuss the case.  This was, quite

 3 explicitly, a conference held for the purposes of

 4 communicating with absent class members during the

 5 period they are making independent decisions

 6 regarding whether or not to participate in this

 7 lawsuit, and it was for the purposes of influencing

 8 that decision.  Plaintiffs say so themselves.

 9           On page 20 of plaintiffs' resistance, they

10 say, and I'm quoting, "Indeed, the conference was

11 called in part to clear up the confusion that the

12 class notice generated regarding its authenticity."

13           And on page 21 of their resistance,

14 plaintiffs say, "Plaintiffs' counsel chose to address

15 the media in part due to the real possibility that

16 many of those who receive a class notification may

17 believe notice is a hoax.  This confusion certainly

18 does not promote this court's goal of providing

19 potential class members with fair notice in accord

20 with their right to due process of law allowing them

21 to be able to respond in a reasonable, deliberate and

22 informed manner.  When significant concerns arise,

23 not only about the particular content of the notice,

24 but about the authenticity of the notice itself,

25 plaintiffs are obligated to respond accordingly."
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 1           Your Honor, I submit that if plaintiffs

 2 believe there was a defect in the court-ordered

 3 notice plan that was confusing to class members,

 4 plaintiffs should have brought that to the court to

 5 correct with all due deliberation and not take

 6 matters into their own hands and not take matters to

 7 the press.

 8           From now until the start of trial -- which

 9 Mr. Holley reminded me this morning is only five

10 weeks away, which made we catch my breath, I will

11 admit -- many citizens of Iowa need to make the

12 decision whether or not they want to participate in

13 this case and be bound by the results.

14           What we are asking for here, Your Honor, is

15 only a reminder that communications designed to

16 assist class members in deciding whether or not to

17 opt out is to stay within the confines of the court's

18 notice plan unless otherwise approved by the court.

19           And that communication should not be

20 designed to influence those decisions without court

21 approval.  I want to point the court to one more

22 statement in plaintiffs' resistance.  This is on

23 page 5.  Excuse me.  I need to grab it.

24           Here is what plaintiffs say:  "Defendant

25 takes issue with the specificity that was offered in
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 1 the form of estimated damages amounts; however, this

 2 is a key element of plaintiffs' claims and is a

 3 subject about which class members must be

 4 knowledgeable in order to make an informed decision

 5 about how to proceed.  For example, a class member

 6 that could expect possibly only a few cents as a

 7 result of the litigation might very well make a far

 8 different decision with respect to remaining a member

 9 than if plaintiffs' counsel estimated damages in the

10 hundreds of dollars per consumer."

11           Again, Your Honor, if either plaintiffs or

12 Microsoft believe that the notifications approved and

13 provided to class members is insufficient for them to

14 make informed decisions, they should raise the

15 concern with the court and allow the court to decide

16 whether additional information be provided and in

17 what form.

18           And that, Your Honor, is all we're asking

19 for.  We're not asking for a blanket restriction on

20 communications with the press.  This motion was

21 specifically to communications that are designed to

22 provide information to Iowans and influence Iowans in

23 making a decision whether or not to remain members of

24 the class.  That is a decision to be made

25 independently based on information that the court
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 1 decides should be provided, not the parties.  It's

 2 important that such information be impartial.

 3           And Microsoft is not seeking to impose

 4 restrictions on plaintiffs that Microsoft is not

 5 prepared to live by; and, frankly, Your Honor, we

 6 just want a simple order reminding everyone that

 7 these communications must be designed to be

 8 impartial, to promote an independently-based decision

 9 by absent class members, and for the court to

10 approve.  And we've absolutely no issue if that order

11 is to be directed to both parties.

12           Thank you.

13           THE COURT:  Thank you.

14           Response.

15           MS. CONLIN:  May it please the court.

16           As an initial matter, I have no plans to

17 speak to the press again before the trial; however,

18 there is more at stake here than whether or not I

19 have a right to hold a ten-minute press conference to

20 deliver critical information.  One of them is First

21 Amendment freedom of speech.

22           Microsoft is asking you to do something,

23 Your Honor, that no court has ever done before.

24           The other issue is Microsoft's accusation,

25 yet again, that I have violated the code of ethics.
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 1 My view is that Microsoft has engaged in a rather

 2 concerted effort to destroy my reputation, which is

 3 particularly ironic given the fact that Microsoft has

 4 been sanctioned for unethical behavior in many, many

 5 cases.

 6           Microsoft seeks an emergency order from the

 7 court, and the way that Ms. Nellis characterizes it

 8 today is not the way, Your Honor, that is

 9 characterized in the brief.  There may be reason for

10 that and that is because they brought you that

11 motion, that emergency motion which did, in fact,

12 seek unconstitutional prior restraint on a

13 constitutional right of freedom of speech without

14 mentioning that it was, in fact, an effort to impose

15 a prior restraint on constitutional freedom.

16           It bases its motion on this press

17 conference, apparently that they attended

18 surreptitiously.  Your Honor, we had planned to hold

19 a press conference the week before the notices would

20 hit, and that it is quite a customary thing to do,

21 and the press and other businesses intervened.  We

22 did notice the press that we were going to hold a

23 press conference on Monday morning, September 11, at

24 about ten o'clock.  The e-mail notices were delivered

25 to apparently hundreds of thousands of Iowans, many

Pristine Unsigned Page  200



Hearing before Judge Rosenberg  9/27/2006  9:03:00 AM

 1 of whom then phoned my office or found my Web site on

 2 the Internet and sent me e-mails.

 3           Microsoft says that the press conferences

 4 were held the day before the notices hit and, in

 5 fact, like many things in the brief, that's wrong.

 6 It was the day after.

 7           The calls and e-mails that we got on Monday

 8 and Tuesday were not from people who wanted to be

 9 excluded.  They were from people who wanted to know

10 what they had to do to remain a part of the class.

11 And, yes, I know it says that in the notice, but that

12 was the question that people were mostly asking.

13           They also wanted to know not only, "What do

14 I have to do to remain in the class, but how much

15 will it cost me and how much will I get?"  I imagine

16 that some of those calls came from Microsoft.

17           The other problem that quickly developed --

18 and I have to say, Your Honor, we just never even

19 anticipated this and I think this may be the first

20 time that this has occurred -- people thought it was

21 a scam.  People e-mailed me -- and we've given you a

22 couple of them -- and called saying, you know, "I got

23 an e-mail today and you should be aware that some

24 Internet scammers are using your name."  So that just

25 never occurred to us, that given the prevalence of
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 1 Internet scams and fishing, that people would think

 2 that a notice from the district court was a scam but

 3 they did.

 4           THE COURT:  Now you know why I wanted you

 5 to mail.

 6           MS. CONLIN:  Well, we did, Your Honor.  I'm

 7 sure you're right.  I'm sure people did, in fact,

 8 simply delete that because they didn't recognize who

 9 it was from.  That's what I did.  That's what it

10 recommended that you do.  Anyway, anyone who didn't

11 delete it wanted me to know my name was being used in

12 an Internet scam.

13           To stop the avalanche, I decided to try to

14 answer those questions right off the bat in the press

15 conference.  Your Honor, I urge you to listen to the

16 CD that I think we gave -- Do you have that, Your

17 Honor, the CD?

18           THE COURT:  I don't know where it's at

19 right now.

20           MS. CONLIN:  I don't mean right now, Your

21 Honor, but that is the only way you're going to get a

22 flavor of what actually happened.  And I did, in

23 fact, say right off, you know, "You don't have to do

24 anything to participate and it won't cost you

25 anything."
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 1           I also provided, as Ms. Nellis has read to

 2 you, an estimate given by our experts of the total

 3 amount of the overcharge as well as an estimate of

 4 average amount for each product.  I was very careful

 5 both in writing and in the press conference to point

 6 out that these were estimates, that it doesn't

 7 mean -- I said this over and over -- that it doesn't

 8 mean that this is what a jury will award, that the

 9 amount would depend on that, that there might not be

10 any amount, and that Microsoft disagreed.  And,

11 indeed, I said the numbers would be hotly contested,

12 which Microsoft transcribes as "hunted" and

13 "contested."

14           What I said about the amount and

15 possibility of recovery is, and I quote from myself,

16 quote, I think that if the jury does make an award in

17 this case, it will not be trivial.  Certainly people

18 making a decision about whether or not to stay in or

19 get out need to know whether they are going to get

20 15 cents or $15 or $150 or what we think about that.

21 They also need to know if they are going to get

22 actual money or coupons.

23           It's important, Your Honor, that you know

24 that it was a reporter who first said -- again,

25 quoting -- "So are you going to go for a cash award
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 1 and not some discounted coupons from Microsoft,

 2 right, or offer software?"  And though the transcript

 3 does not reflect this, Your Honor, I did say, "Yes."

 4           And, Your Honor, I have previously said

 5 exactly the same thing publicly, and it has been

 6 publicized before.  I didn't include it in my initial

 7 remarks, but I was asked several questions about

 8 that, including one that said, "Why is Iowa one

 9 of" -- "Why have we not settled?"

10           I explained that we don't want coupons and

11 that all other consumer class actions have been

12 settled with coupons.  I was then asked why we don't

13 want coupons, and I answered this way, quote, I don't

14 think Iowans want coupons.  I think if they were

15 charged too much money and that is what a jury

16 decides, then they should get their money back.

17           That position is also the universal

18 position of the class representatives, Your Honor.

19 Microsoft conflates that question and answer with a

20 later one and suggests that I have misrepresented the

21 other states' settlements by saying that the coupons

22 could be used only for Microsoft products.  That is

23 just flat-out wrong.

24           That's not what I said, and it is even

25 clear on all three of the transcripts.  Your Honor,
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 1 you've got three transcripts; the first one that

 2 Microsoft gave you, the second one that Microsoft

 3 gave you and the third one we gave you.

 4           I was later asked a quite different

 5 question.  The reporter said, "So you would not

 6 accept an upgrade to Windows, like when they put out

 7 new Windows?"  And I said, "No.  I think the average

 8 consumer already has Microsoft products or they

 9 wouldn't be a member of the class and giving them

10 more Microsoft products is probably not a good answer

11 for individual consumers."

12           So I answered a specific question about

13 Windows upgrades and a different question about

14 giving people who were overcharged their money back.

15 Microsoft pretends I said that the coupons could only

16 be used to buy Microsoft products and attacks my

17 credibility by distorting their record of my

18 responses.

19           They go even further by attacking me for

20 calling vouchers "coupons."  It is a distinction

21 without a difference.  Voucher is not a word in

22 common usage; Coupon is, and the point is it's

23 not -- it's not money.  You can't go buy groceries

24 with it.

25           Microsoft does not flat out say that
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 1 holding a press conference was wrong.  That would be

 2 an absurd position because we are in the United

 3 States and -- at least for the moment -- and in terms

 4 of most things, we have freedom of speech.

 5           Microsoft, however, does cite cases from

 6 jurisdictions that apparently have rules forbidding

 7 contact with absent class members without court

 8 approval.  Of course, Iowa has no such rule, and it

 9 is hard to conceive how such cases could apply.  That

10 doesn't stop Microsoft from suggesting that my

11 failure to follow this nonexistent rule merits an

12 emergency court order and indicates that I violated

13 the code of ethics.

14           Defendants cite Gulf Oil, a United States

15 Supreme Court case, in support of its position.  The

16 federal district court there entered an order

17 prohibiting counsel from communicating with potential

18 class members.  This, Your Honor, was before class

19 certification.  They filed a motion for class

20 certification and a settlement at the same time.

21 This was a negotiated settlement between Gulf Oil and

22 EEOC.

23           The labor union representing the workers

24 intervened and wanted to communicate with the

25 workers, and the lower court said they could not do
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 1 that.  And the petitioners, as I said, were the labor

 2 union.

 3           First, Your Honor, there is no such order

 4 here, though the settlement the court had -- by that

 5 I mean, Your Honor, there had been no order by the

 6 court that I cannot communicate with my clients,

 7 although the court has had to remind defense counsel

 8 periodically that they can't communicate with my

 9 clients, though they continue to do that.

10           Second, the class here has been certified,

11 and that makes a big difference in the way that these

12 matters are treated, Your Honor.  Before the class is

13 certified, there is a question as to whether or not

14 most -- I think most courts have held that even in an

15 uncertified class, the uncertified class members are,

16 in fact, the plaintiffs' counsel's clients, but

17 that's an open question and need not be decided here

18 because the class is certified.

19           I know of no order of any court anywhere

20 which would prohibit a lawyer from talking to his or

21 her client.

22           Third, the United States Supreme Court set

23 aside the lower court's order as a constitutional

24 prior restraint.  The defendant takes a quote out of

25 context from this case and uses it to support an
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 1 argument for which it simply does not stand.  It

 2 stands for the opposite proposition.

 3           Defendants also cite Waldo, another case

 4 where the class was not certified and where there was

 5 a local order -- which, of course, does not exist

 6 here -- prohibiting counsel from communicating with

 7 the class.  There counsel had done a mailing saying,

 8 among other things, that the chance of plaintiffs

 9 winning was, and I quote, Your Honor, overwhelming,

10 and that contingency fee arrangements were only made

11 by, quote, attorneys who were certain to win, end

12 quote.

13           We would have to go a very long way to say

14 that I said anything like that.  I said, in fact,

15 quite the opposite.  I didn't comment on the merits

16 of the lawsuit in any way.  There, the plaintiffs'

17 lawyers challenged the constitutionality of the rule,

18 and that is all the court dealt with, the

19 constitutionality of the local rule which prohibited

20 contact with absent class members.

21           Here, there is no rule.  A class is

22 certified, and I made no comment even remotely close

23 to those criticized in Waldo.  I specifically

24 declined to talk about the merits.  I said, "I don't

25 want to say very much about the merits of the
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 1 lawsuit.  We are very close to the trial, so I want

 2 to be careful not to say too much."  I made the

 3 petition available, but I don't think anybody

 4 actually took it, Your Honor.

 5           A third case that the defendant cites is

 6 In Re School Asbestos.  In that case, Your Honor, the

 7 defendants were, of course, the manufacturers of

 8 Asbestos and they wanted to send out a pamphlet

 9 that -- although the court is not terribly clear

10 about this -- apparently says, you know, breathing

11 asbestos is really not that bad for you and you

12 should not be afraid to do that, particularly if you

13 are a school child.

14           The lower court said it would have to

15 disclose it -- meaning the defendants would have to

16 disclose that this was coming from the defendants --

17 and also that it could not mail this little pamphlet

18 to any group -- first of all, it could not mail it to

19 plaintiffs, but could not mail it to any group of

20 people that might include class plaintiffs.

21           The Third Circuit upheld the former, that

22 is to say, you can't mail it to the class members,

23 but held that the latter prohibiting sending the

24 pamphlet to any group that might include the class

25 was overbroad and a prior restraint on the First
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 1 Amendment freedom of speech.  Again, the defendant

 2 takes a snippet out of context and suggests the case

 3 stands for exactly the opposite of what it stands

 4 for.

 5           The defendants have not and cannot show

 6 that they were in any way prejudiced.  Another thing

 7 they would have to show, Your Honor, if they wanted

 8 you to issue this emergency motion, I delivered

 9 factual information in a careful way to provide

10 information in the unlikely event -- and the court is

11 very familiar with jurors and jury panels -- but in

12 an unlikely event, Your Honor, that some member of

13 the panel comes to court and has seen that one single

14 news story and remembers it, that still does not meet

15 Microsoft's obligations here.

16           We have a very long line of cases that say

17 mere knowledge is not enough.  There has to be a

18 prejudice -- the potential juror has to have reached

19 some sort of preconclusion about whatever he or she

20 saw in the media and, gee, Judge, there's just no

21 evidence whatsoever that anything like that has

22 occurred here.  It would be hard for them to reach a

23 preconclusion on the basis of what was said.

24           One of the defendant's provably false claim

25 is that it had no opportunity to respond, which it
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 1 says not once but twice, even while attaching to the

 2 emergency motion the news reports in which Mr. Green

 3 and Mr. Wallace are quoted.  So that is just provably

 4 false.

 5           Microsoft also claims that I guaranteed

 6 recovery, which I challenge them to find one word

 7 even in their first transcript or in the press

 8 release which supports that claim.  They cite nothing

 9 in their brief because there's nothing to cite.  I

10 was very careful to repeatedly caution that this

11 doesn't mean they will -- that anybody will receive

12 any recovery at all.  The jury will decide and so on.

13           And mostly, Your Honor, the press got it

14 right.  They didn't do what I would have hoped they

15 would have done, which is say you don't have to do

16 anything if you want to stay a member of the class

17 and it won't cost anything.  They played it a

18 different way, but nobody controls that outcome.

19 I've certainly learned that over the years.  But it

20 was a balanced, factual story.  All of them were that

21 I have seen.

22           In support of its unusual claim that merely

23 mentioning settlements of other cases in response to

24 a reporter's question violates the code of ethics and

25 justifies a prior restraint on free speech, Microsoft
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 1 cites the case of Grayber v. Ankeny.  It just doesn't

 2 have anything to do with this at all.  I think the

 3 court knows that case.  The court -- the Supreme

 4 Court in that case reversed a judgment because

 5 evidence of the plaintiffs' settlement with a

 6 released party was admitted.  That just doesn't have

 7 anything to do with the press or with answering a

 8 reporter's question on a matter of public knowledge.

 9           I'm going to just say a few words about the

10 saga of the transcript.  Microsoft filed this

11 emergency motion seeking a prior restraint on freedom

12 of speech with a transcript attached.  Nothing

13 suggested that that was anything but a verbatim of

14 what I said and what the reporter said.  Without

15 warning and without any prior notice, they sent

16 another one just simply adding stuff.

17           On the same day they sent the new

18 transcript, they sent me a CD at my request because,

19 frankly, it never occurred to me to record the thing,

20 and it still wasn't right.  It still wasn't nearly

21 correct.  So we've given you another one, Your Honor,

22 but I think that in order to understand what really

23 happened here, listening to this CD would be the best

24 thing.

25           When I read their first transcript I
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 1 thought, "Good heavens, I've lost the ability to

 2 communicate in the English language," having me

 3 saying things I did not say.  It's a very incomplete

 4 transcript, and it was presented to the court as

 5 though it was a verbatim transcript of what I said

 6 and on that basis Microsoft sought an emergency

 7 order.

 8           The defendant's motion has no basis

 9 whatsoever in fact and is not supported by a single

10 case.  It bears a heavy burden when it asks the court

11 to impose a prior restraint on free speech, which as

12 I indicated, they don't mention.  It cannot -- and

13 however you try to soften that, Your Honor, the

14 courts -- they are asking the court to interfere with

15 my ability to communicate with my clients through

16 whatever means are necessary, and that's what they

17 are trying to do here.

18           I believe that they have substantially

19 changed what they originally asked because maybe they

20 didn't realize it was a prior restraint on freedom of

21 speech, but I sure did and I'm sure the court did as

22 well.

23           There's just no justification for my having

24 to come to Microsoft in terms of what I can and

25 cannot say, however I choose to say it to my clients.
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 1 There's no rule, Your Honor.  There's no ethical

 2 problem.  There is simply no reason for this motion,

 3 and there's no support for it, not in what I said or

 4 did and not in any case that they cite for you.

 5           And let me say on the now quite tiresome

 6 attack on my ethics, this one is no more meritorious

 7 than the other formal attack which Microsoft bases on

 8 a distortion of the facts and on an ABA advisory

 9 opinion which was withdrawn which Microsoft failed to

10 tell the court and citing to an expert, Geoffrey

11 Hazard, who is the actual author of the rule that

12 they said I violated, and he says I did not in an

13 affidavit to the court.

14           That attack has no merit.  This one is

15 equally flawed and the motion should be denied.

16           THE COURT:  Rebuttal.

17           MS. NELLIS:  Briefly, Your Honor.

18           As I said in the beginning, this is not an

19 attack on the First Amendment or ever was intended to

20 be a prior restraint on Ms. Conlin's right to

21 communicate with her clients or the press or

22 Mr. Hagstrom's or anybody else's.  However, Ms.

23 Conlin is wrong.  The courts certainly restrain

24 communications with absent class members all the

25 time.  That's one of the roles of the court in a
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 1 class action.  That is what the court did when the

 2 court had the parties submit a notice plan, review

 3 the notice plan and changed the notice plan before

 4 approving the notice plan.

 5           There are also restrictions on subjects

 6 that may be -- that under the Iowa rules, you can't

 7 talk about subjects that are likely to cause

 8 prejudices, except the testimony of the witnesses,

 9 settlements.  And the fact that Ms. Conlin didn't

10 bring that up but it was a reporter that engaged her,

11 I don't think really changes the facts very much.

12 You don't have to engage.  "No comment" is a

13 perfectly acceptable answer.

14           But I think this is all sort of atmosphere.

15 I think the point here that I tried to make and we

16 tried to make in our motion is there is a difference

17 between speaking to the press, generally, and holding

18 a press conference that expressly states that it's

19 directed at getting information to absent class

20 members.

21           That is simply an end run around Microsoft,

22 and the court -- and language is important.

23 Precision is important when communicating with class

24 members regarding their decision whether or not to be

25 bound by a case.  That is why we had essentially an
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 1 emergency hearing on the content of the class notice,

 2 and that's why the court edited the document.  The

 3 court did not just say, "Yes, the information in the

 4 notice is the general ballpark.  It's fine."

 5 Precision in these communications is meaningful.

 6           And, you know, Ms. Conlin discusses the

 7 difference between vouchers and coupons and again

 8 suggesting this kind of precision is not important.

 9 I think it is important.  It's a distinction that

10 does make a difference.  It's a distinction that

11 Mr. Hagstrom has made before the courts in Minnesota

12 and in Wisconsin very recently in supporting

13 settlements there noting that they are not coupon

14 settlements.

15           These are not -- these settlements are not

16 involving Microsoft handing out coupons to consumers

17 where they get a discount if they buy another

18 Microsoft product.  The voucher settlement provides

19 class members with vouchers that are redeemable for

20 cash when they are used to purchase products

21 including hardware that Microsoft doesn't make and

22 platform-neutral software.

23           They are not coupons for a discount on a

24 Microsoft product.  It's a voucher that is redeemable

25 for cash by class members, and courts in almost 20
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 1 states have said, "These are really good things for

 2 class members," and approved those settlements.  And

 3 plaintiffs' counsel in those states have agreed that

 4 they are very good things for their clients and

 5 approve those settlements.  And to suggest that all

 6 the other states involve coupon discounts and that in

 7 Iowa those will be rejected because there's only

 8 going to be cash, I do think creates a different

 9 impression in the minds of class members and very

10 much may influence their decision as to whether or

11 not they want to go forward with this kind of a case

12 and be bound by the results of the case.

13           So I think there was a prejudice in

14 discussing the settlements.  I think there was a

15 prejudice in referring to cash versus coupons.  And I

16 would submit that the handout I handed up to the

17 court is prejudicial on its face and I would ask

18 whether the court would have allowed it in this form

19 to have been included in the class notice.

20           Ms. Conlin says that we were incorrect when

21 we said Microsoft didn't have an opportunity to

22 respond.  Certainly we responded when approached

23 after plaintiffs held their press conference.  I

24 think I would urge the court to read those

25 statements.  You'll see they were very careful and
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 1 very circumscribed, but the issue wasn't an

 2 opportunity to respond to the press conference.  The

 3 issue wasn't no opportunity for either Microsoft or

 4 the court to respond to the proposed information that

 5 was to be handed out and directed to class members in

 6 the midst of making decisions.

 7           Finally, I want to be perfectly clear that

 8 this motion is intended to make sure that the parties

 9 do the right thing in making sure that absent class

10 members make independent decisions in determining

11 whether or not to be bound by this action.

12           I very much believe that both parties

13 understand the bounds of what is appropriate in terms

14 of generally just having discussion with the press

15 and not asking for a restraint in that matter.  This

16 is very much directed to communications that are in

17 themselves directed at absent class members.  I think

18 a reminder of the role of the court would be helpful

19 here.

20           We have just five weeks to go until the

21 opt-out period is finished.  And as I said before, to

22 make perfectly clear that there is no intent here to

23 do anything that suggests that any plaintiff or any

24 member of plaintiffs' counsel is being rebutted by

25 Microsoft, Microsoft is perfectly willing to have
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 1 that order not directed at plaintiffs or plaintiffs'

 2 counsel, but have it directed to the party generally.

 3 And I think that should handle that concern.

 4           Thank you, Your Honor.

 5           THE COURT:  Thank you.  The matter is

 6 submitted.

 7           (Record closed at 4:38 p.m.)
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 1                   CERTIFICATE TO TRANSCRIPT

 2           The undersigned, Janis A. Lavorato, one of

 3 the Official Court Reporters in and for the Fifth

 4 Judicial District of Iowa, which embraces the County

 5 of Polk, hereby certifies:

 6           That she acted as such reporter in the

 7 above-entitled cause in the District Court of Iowa,

 8 for Polk County, before the Judge stated in the title

 9 page attached to this transcript, and took down in

10 shorthand the proceedings had at said time and place.

11           That the foregoing pages of typed written

12 matter is a full, true and complete transcript of

13 said shorthand notes so taken by her in said cause,

14 and that said transcript contains all of the

15 proceedings had at the times therein shown.

16           Dated at Des Moines, Iowa, this 9th day of

17 October, 2006.
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