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 1                      PROCEEDINGS

 2           (The following record commenced at 9 a.m.

 3 on October 17, 2006.)

 4           THE COURT:  All right.  We have a motion by

 5 defendant to preclude Dr. Gowrisankaran.

 6           MR. REECE:  Gowrisankaran.  Everybody does

 7 that.

 8           MR. ROSENFELD:  We may call him "Dr. G"

 9 during the argument.

10           THE COURT:  That's perfectly acceptable to

11 me if it's okay with you.

12           MR. ROSENFELD:  Before we start, Your

13 Honor, I just have a few handouts, if I could give

14 them to you and opposing counsel.

15           THE COURT:  Sure.

16           Thank you.

17           MR. ROSENFELD:  I see all that paper, and

18 I'm afraid we're all collectively responsible for

19 inundating you with all that stuff.

20           THE COURT:  Oh, it's part of the job.

21           MR. ROSENFELD:  This motion relates to the

22 proposed expert testimony on Dr. Gowrisankaran.  And

23 this is not the first time, Your Honor, that you will

24 have heard about either this expert or this proposed

25 testimony.  In fact, Dr. G sits sort of at the
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 1 intersection or the bull's eye of three of the

 2 motions that you have now been presented with.  And

 3 that first chart I gave you sets it out.

 4           These security claims -- and just to

 5 refresh your recollection, these are claims that

 6 class members were injured by virtue of having to

 7 install patches on their systems to protect them

 8 against security vulnerabilities.  Patches that

 9 Microsoft distributed for free over its Web site.

10           The first time we talked about this was in

11 the context of the antitrust injury issue and whether

12 these kinds of claims constituted an antitrust injury

13 that was compensable under the antitrust laws.  We

14 had that argument several weeks ago.

15           Second, I believe several days ago in the

16 context of the class decertification motion,

17 Mr. Casper discussed the problem that this type of

18 claim raised in terms of demonstrating a classwide

19 injury in terms of demonstrating that all of the

20 members of the class, in fact, did suffer these

21 vulnerabilities, did install the patches, did spend

22 the same amount of time with the patches, et cetera.

23           So, again, this evidence and this testimony

24 bears on that decertification issue.  This, then,

25 today is the third iteration of that argument, and
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 1 this has to do with Dr. G's testimony about the

 2 damages.  And this goes to the issue -- not the legal

 3 issue of antitrust injury, not the class issue of

 4 decertification, but the issue of whether the damage

 5 analysis that has been undertaken here is anything

 6 but, if you will, rank speculation.  Whether it bears

 7 any relationship to what anybody did, to what any

 8 consumer in the state of Iowa did or whether it's

 9 simply one of those clever models that economists are

10 so known for that appeal, only to other economists.

11           So what I would like to do is walk you

12 through that.  And I'm going to try to be somewhat

13 brief because we have a lot to do, and you've heard a

14 lot about this already.

15           Let me talk first about the methodology

16 because I suspect in the course of this argument --

17 Mr. Reece and I have been around this block several

18 times before -- you're going to hear an awful lot

19 about what Dr. G did.  But the real issue here is not

20 what he did, it's what he did not do.  It's what the

21 methodology does not measure.

22           And just to be crystal-clear about that,

23 plaintiffs have not attempted to measure any security

24 injury that was experienced by class members.  They

25 have not attempted to measure whether or not and by
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 1 how much any individual class member was harmed by

 2 his or her computer being affected with a virus.

 3           Instead, this damage analysis purports to

 4 measure the cost of protecting a class member's

 5 computer against those viruses.  Inoculation,

 6 vaccination, if you will.  It's the cost of

 7 installing those patches.

 8           Now, even if that were somehow a proper

 9 measure of antitrust damages, it is wholly

10 speculative here.  And in the case law the plaintiffs

11 have cited that we've seen over and over again in the

12 course of these motions, the case law does say when

13 you're proving damages, the damage calculation

14 doesn't have to be exact.  Plaintiffs get some

15 latitude.  We don't disagree with that.

16           But they do not, and the case law upon

17 which they rely does not support an argument that

18 they are entitled to just speculate about what those

19 damages would be.  To come up with any model to throw

20 any set of numbers against the blackboard and to say,

21 "These are our damages."  The damage analysis must be

22 tethered, must be linked to the facts at issue in the

23 case.  And it's that link, that tether that is

24 missing here.

25           Now, what is the core premise of this
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 1 argument that plaintiffs are presenting, this theory.

 2 It is that members of this class, indeed, all the

 3 members of this class downloaded patches from the

 4 Internet.  It is an assumption about the behavior of

 5 class members.

 6           Now, what did the plaintiffs and what did

 7 Dr. G do to see whether that assumption bore any

 8 relationship to the reality of this case?  The answer

 9 is absolutely nothing.  They did not talk to a single

10 class member or attempt to make any determination

11 that, in fact, class members downloaded these

12 patches.  And yet that is the core inescapable basis

13 for the argument that they are making.

14           So how do they get around that particular

15 problem with their analysis?  Well, they rely on a

16 theory called "revealed preferences."  Again, another

17 theory that economists rely upon.

18           And this theory says that you can determine

19 what I want by looking at what I do.  So if I go out

20 and buy three bananas and two apples, you can make a

21 determination that I have that preference as opposed

22 to three apples and two bananas.  And the reason you

23 know I have that preference is because I revealed it

24 by buying that mix of apples and bananas.

25           Plaintiffs have taken that theory and
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 1 completely flipped it on its head.  What they have

 2 said is:  Microsoft revealed its preference.

 3 Microsoft said, "Here are patches for users to

 4 install."  So Microsoft said that is our preference,

 5 and they are reasoning from what Microsoft said to

 6 the fact that the users of computers downloaded those

 7 patches.  They are reasoning from Microsoft's

 8 preference to the conduct of the individual users of

 9 the computer.

10           Now, Your Honor, I'm sure that our

11 collective experience cries out to demonstrate the

12 flaw with that kind of analysis.  Over the weekend I

13 tried to think of various examples of why that

14 approach is just not right, and there are a number of

15 them.

16           I don't know about you, but I go out and I

17 buy a new set of tires.  And it is the manufacturer's

18 preference that I rotate those tires every four

19 months or every six months.  I don't know about you,

20 Your Honor, but I know about me.  And I know about

21 most people, and they don't rotate those tires every

22 four to six months any more than when you go out and

23 buy a new mattress and the instructions say, "For

24 best use, rotate the mattress, flip it over every six

25 months."  How many people rotate their mattress every
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 1 six months?  Or more importantly, how reasonable is

 2 it to conclude from the fact that the mattress

 3 manufacturer tells to you do something to the

 4 conclusion that you did it?

 5           Let's take a few more personal examples,

 6 and I'll reveal some medical history here.  My

 7 cholesterol sometimes goes up a little bit, and my

 8 blood pressure does as well.  And I go to the doctor

 9 and his reveal preference is:  Exercise, eat less

10 salt.  But how reasonable is it to conclude from the

11 fact that the doctor says eat less salt to the

12 reality that, in fact, I did.  I can tell you in my

13 case that B simply does not follow from A.

14           Stop smoking.  Plainly recommendation from

15 health providers, from the government and so on.  And

16 some people follow it, and some people don't follow

17 it.

18           The bottom line is that this theory, this

19 notion of revealed preference as used by the

20 plaintiffs doesn't tell you anything about the

21 behavior of individual class members.  It does not

22 provide any basis for the conclusion that anybody,

23 "anybody" downloaded those patches.  It simply is

24 telling you about the advice that Microsoft provided.

25 It tells you nothing about whether anybody, in fact,
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 1 followed that advice.

 2           Now, when asked about this particular issue

 3 in his deposition, Dr. G was very candid, and that

 4 gets me to the next handout that I gave you which is

 5 entitled, "Reveal Preferences Theory."  He was asked

 6 if he did anything to attempt to determine whether

 7 Microsoft's actions in distributing these patches

 8 told him anything about what consumers do.  And he

 9 candidly said, "I really didn't do any -- make any

10 determination about Microsoft's actions being the

11 appropriate determination of preferences for

12 consumers."  "I didn't do anything."

13           And yet without that key building block in

14 the analysis, we are simply left in the world of

15 speculation.  We don't know from the very beginning

16 whether anybody downloaded these patches, and we

17 certainly don't know how many people did so.  And yet

18 that is the core premise of this analysis.

19           But that's not all.  Dr. Gowrisankaran was

20 questioned on various aspects of the analysis because

21 it's not merely whether people downloaded the patches

22 or not.  But there are other issues.  For example, if

23 you didn't have an Internet access, you can't

24 download a patch because you have to download it from

25 the Internet.
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 1           During the period at issue here, the range

 2 of Internet use is from around 50 some percent in the

 3 late '90s up to 70, 80, 90 percent as you get closer

 4 to 2006.  So over that class period, at the

 5 beginning, half the people, only half the people,

 6 even had the ability to download the patches.

 7           Moreover, the overwhelming percentage of

 8 the security vulnerabilities are a function of being

 9 linked to the Internet.  So if you weren't linked to

10 the Internet, you weren't vulnerable and had no

11 reason to download even if you could have.  So you

12 would think Internet access, for example, would be a

13 very important variable.  No effort to make a

14 determination about that.

15           And then you have issues relating to the

16 amount of time that it took each individual to

17 download because this analysis, Your Honor, is based

18 on a calculation that assumes, A, that everybody

19 downloaded these patches.  Assumes, B, that it took

20 the same amount of time for everybody to download the

21 patches.  Assumes, C, that while they were

22 downloading the patches they were not doing anything

23 else.  And assumes, D, that it's reasonable to

24 compensate them for the minutes that they spent at

25 the mean Iowa average wage rate.  It is unwarranted
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 1 assumption filed on top of unwarranted assumption,

 2 filed on top of unwarranted assumption to give them a

 3 foregone conclusion, which is something in excess of

 4 $100 million in damages.

 5           Now, that brings me to my next slide

 6 because it is, again, an effort to demonstrate how

 7 little Dr. G did to verify these assumptions.  And

 8 this is all testimony from his deposition.

 9           "I have no information on the actions of

10 individual class members regarding obtaining or just

11 obtaining Internet use at any time in the sample in

12 the class period or certainly in response to patches

13 from Microsoft."  Translated, I don't know how many

14 people had Internet access, even though without

15 Internet access, nobody could download the patches

16 upon which this analysis was based.

17           "I did not use or attempt to get any data

18 on individual class members and their reactions

19 following the announcement of patches"; that is, I

20 don't know whether they read it, followed it or

21 ignored it.  But for purposes of this analysis,

22 plaintiffs are assuming that everybody did it.  That

23 everybody downloaded.

24           "I really have no information" -- no

25 information -- "on the percent of class members who
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 1 downloaded any particular security patch," and yet

 2 the analysis assumes that everybody does.

 3           "I did not reveal or rely upon anything

 4 related to activities or class members during

 5 download process of patches"; that is, I don't know

 6 whether the machine was downloading the patch

 7 automatically and the individual was off doing

 8 something else, productive work, leisure, whatever,

 9 no information.  But the analysis assumes that

10 everybody was doing nothing but downloading the

11 patch.

12           So in all of these categories, Your Honor,

13 this is nothing more than speculation.  It is not

14 linked to any facts about the behavior of class

15 members in Iowa.  Worse than that, "worse than that,"

16 the assumptions on which the analysis is based are

17 all contradicted or undermined by other of

18 plaintiffs' experts.  And that's what the next slide

19 in order shows.

20           When we talk about the reliability of the

21 assumptions, and some of these I mentioned before.

22 But Dr. G assumes all Iowa consumers had Internet

23 access at all times.  The other experts testified

24 that plaintiffs rely on data that demonstrates that

25 nearly 50 percent lacked that kind of access in 1998,
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 1 and even in 2003 ten percent did.  And, again, to

 2 recap, that means they couldn't have gotten the

 3 patches.  It also meant that for the most part they

 4 were not exposed to any security vulnerabilities to

 5 begin with.

 6           That's the point of the second line on the

 7 chart.  They assume that Microsoft recommended all

 8 Iowa consumers install all patches; yet the Smith

 9 report on which they rely demonstrates that certain

10 of the patches were targeted to certain users and

11 certain systems and certain types of software.

12           And, similarly, with regard to

13 multitasking, the ability to do more than one thing

14 at once.  Again, Smith testifies that consumers may

15 well have been doing multiple things at the same

16 time.

17           Bottom line is this analysis from the

18 fundamental premise at the beginning that everybody

19 downloaded all the way through the analysis is not

20 tethered to any facts in this case.  It is all

21 predicated on that notion of revealed preference that

22 if I tell you to do something, it is reasonable to

23 assume that you did it.  An assumption that simply

24 flies in the face of all of our common experience.

25           Read the car manual before you drive the

Pristine Unsigned Page  14



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 car.  That's what every manufacturer suggests.  It's

 2 what no driver does.  Those kind of assumptions are

 3 simply wrong.

 4           Now, at the end of the day, Dr. G tries to

 5 compensate for the shaky foundation of this analysis

 6 by saying over and over and over again that this is a

 7 conservative measure of the damages.  And I think by

 8 that he means this is a conservative measure compared

 9 to what the damages would be if we looked at the

10 injury that resulted from these security violations.

11 But, of course, he hasn't done that.  No one on the

12 plaintiffs' side has attempted to measure those

13 security injuries to the extent there were any.

14           And so he cannot possibly know that the

15 hundred million dollars he seeks is relative to

16 anything because he doesn't know by what amount, if

17 any, Iowa consumers were injured by alleged security

18 vulnerabilities.

19           So again, the notion that this is a

20 conservative measure is just poppycock.  Plaintiffs

21 have no basis for making that analysis and making

22 that representation.

23           Bottom line:  wholly untethered, wholly

24 speculative.  Now, to conclude, I want to step back

25 and ask the question:  So why do they do it this way?
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 1 Because, frankly, this does seem to be an analysis

 2 that is quite vulnerable to even basic attacks on its

 3 integrity in terms of not doing the leg work, not

 4 relating this to any real injury that the class has

 5 suffered.

 6           And I think the answer is, is the answer

 7 that Mr. Casper gave you last week; that is, security

 8 injuries to the extent there are any are inherently

 9 individualized injuries.  To the extent that people

10 are affected by a bug, I'm affected differently,

11 perhaps, than you are, Your Honor.  It depends on

12 what you use your computers for and what applications

13 we have.  And if it happened to be on during the time

14 period where a malicious bug was released.  It

15 depends on how good we are at downloading patches and

16 how vigilant we are and how much access our kids get

17 to the computer.  It's inherently individualized.  It

18 is not suitable for class treatment, and it is not an

19 antitrust injury, as you and I discussed several

20 weeks ago.

21           So to avoid that problem, that inescapable,

22 individualized nature of this inquire, they come up

23 with a theory that doesn't require them to talk to

24 any class member, doesn't require them to inquire as

25 to any injury suffered by any class member.  But,
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 1 instead, allows them simply to assume that because

 2 Microsoft released patches, everybody used them, and

 3 to calculate hundreds of millions of dollars' worth

 4 of damages based on that analysis and simply avoid

 5 the factual complexity that is implicit in this

 6 analysis.

 7           So back to the first chart.  This theory of

 8 security damages fails on a multitude of counts.  It

 9 is not an injury that is as a result of conduct that

10 the antitrust laws regard as unlawful.  It didn't

11 occur because of any anticompetitive conduct.  It's

12 not an antitrust injury.  It is not appropriate for

13 class treatment because it is inherently and

14 inevitably individual.  This injury, if there is one,

15 is different for every class member.

16           And Dr. Gowrisankaran's testimony, an

17 expert analysis, is inherently speculative.  It's

18 speculative from his premise to his conclusion.  It

19 is based on theory.  It is not based on any fact in

20 this case.  On that basis under Iowa law, we're not

21 just talking about giving the plaintiffs a little bit

22 of latitude in calculating damages.  They are

23 speculating as to the very existence of those

24 damages.

25           And for all of those reasons, Your Honor,
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 1 this testimony should be excluded.

 2           Thank you.

 3           THE COURT:  Thank you, Counsel.

 4           Response.

 5           MR. REECE:  Yes.  Good morning, Your Honor.

 6 Jim Reece for the plaintiffs.  I'll be addressing

 7 Microsoft's motion for this extreme remedy of

 8 preventing Dr. Gowrisankaran from testifying at all

 9 in this trial.

10           First of all, let me just back up and

11 comment on the theory initially that Microsoft has

12 advanced, which is something apart from this motion

13 because they've misstated our theory here on

14 recovery.

15           Our theory and our evidence is that

16 plaintiffs were injured as a result of Microsoft's

17 bolting of Internet Explorer and Windows, something

18 for which we have collateral estoppel.

19           And Microsoft's anticompetitive inclusion

20 of Windows-specific components in Internet Explorer.

21 Consumers had no choice whether or not to have

22 Internet Explorer on their machine.  It came with

23 Windows bolted together because of anticompetitive

24 activities.  This harmed consumer welfare.

25           We have testimony in this -- and I only
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 1 bring it up because we've talked about this at other

 2 motions from other experts indicating that because of

 3 this anticompetitive activity, there are additional

 4 patches that would not have been present, that the

 5 consumers would not have had to deal with in a world

 6 without Microsoft's anticompetitive conduct.  And

 7 that's what we're focusing on.

 8           We're not just focusing on, "Gee, there's

 9 patches needed for this product."  It's because of

10 the anticompetitive conduct.  We look at the "but

11 for" world, and we focus on what are the additional

12 patches and vulnerabilities.

13           It's really the vulnerabilities, additional

14 vulnerabilities that Microsoft admits its Window

15 users are now subject to.  And 100 percent of the

16 Window users now have to deal or have -- deal with or

17 have security vulnerabilities they would not have had

18 had Microsoft followed the law.  That's the lead-in

19 to what the security damages are about.

20           On this particular motion, Microsoft

21 doesn't -- it just at the outset questions

22 Dr. Gowrisankaran's qualifications.  He's got

23 exemplar credentials.  He's got a Ph.D. from Yale.

24 He teachings economics at Washington University in

25 St. Louis.  He's taught courses at Yale, Harvard,
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 1 Minnesota and Michigan, all known for their economics

 2 department.  He's an ad hoc referee for 25 economic

 3 publications, and his resume goes on and on.

 4           What Microsoft has done with this motion

 5 and with other motions is it creates a straw person.

 6 It makes up what our theory and our argument is, and

 7 then it vigorously attacks that made-up theory.  And

 8 they just have it wrong, and they continue to mistake

 9 what our theory is.

10           Now, Microsoft says -- you know, they

11 ignore what Dr. Gowrisankaran has done in his theory

12 and instead they focus on well, you really ought to

13 be interviewing individual consumers.  You ought to

14 see what they are actually doing.  That is a method.

15 It's not the method that Dr. Gowrisankaran uses.  And

16 then Microsoft bases every single attack on the

17 failure to talk about what are individual consumers

18 literally doing.  That's their method.  That's not

19 his method, and I'll explain his method.

20           Dr. Gowrisankaran does use the theory, the

21 axiom, the principle of reveal preferences.  And what

22 that principle says is that if Microsoft -- it's

23 premised on a couple of basic points.  From an

24 economic standpoint and from an economic-principle

25 standpoint, if Microsoft has the best interest of its
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 1 users in mind in issuing patches to address the

 2 problems caused by this bolting of Internet Explorer,

 3 and if Microsoft has the technical expertise to

 4 develop those patches, then a conservative measure of

 5 the damage for the additional vulnerabilities that

 6 every consumer has been exposed to is the cost that

 7 it would take to follow what Microsoft tells people

 8 to do.

 9           In other words, he is using the cost of

10 doing what Microsoft tells you to do under economic

11 principles as a yard stick for the damage because of

12 the security vulnerabilities.  He isn't saying every

13 consumer installed all these patches.  He says under

14 economic principle, if you have -- if you satisfy

15 those assumptions, which are satisfied, then if you

16 calculate that cost, that is a benchmark.  That tells

17 you under economic principle every consumer is

18 damaged at least that much because of the additional

19 vulnerabilities.  It doesn't have to do with the

20 literal actions of any individual.

21           Now, what is very, very telling in

22 connection with this motion is that Microsoft has

23 said here today, "This is some clever model by an

24 economist.  He's completely turned this concept on

25 its head."
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 1           Well, Microsoft has hired twelve experts in

 2 this case, six of whom are economists.  And when we

 3 get to trial, no doubt, their resumes and curriculum

 4 vitaes will stack up six feet tall.  And in

 5 connection with this motion, all we have is lawyer

 6 argument.  You would think that if the lawyer

 7 argument had any basis, that one of these six

 8 economists, with credentials a mile long that they'll

 9 parade at some point, would file an affidavit saying,

10 "No.  From an economic standpoint, this isn't

11 appropriate.  It isn't even in the realm of

12 possibility."  And none -- we don't hear from any of

13 those economists in connection with a motion asking

14 for a really extreme relief, which is, based on

15 lawyer argument, let's keep out an expert because the

16 lawyer says this Ph.D. economist doesn't know what

17 he's talking about.

18           Now, Microsoft filed a reply to this

19 motion, and I know replies weren't necessarily being

20 filed.  But they attach a snippet from one of their

21 six economic experts from his report.  And it is

22 Dr. Hubbard, and the snippet basically says, "Well,

23 gee, I'm Microsoft's expert in this case.  I wouldn't

24 apply revealed preferences in this situation," but

25 this is kind of what he says as an expert from
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 1 Microsoft.  And this is an exhibit to their motion --

 2 or to their reply.

 3           Reveal preference is a useful concept for

 4 understanding the demand-side-consumption choices.

 5 But economists typically do not use the concept to

 6 explain supply side decisions by the producer.  So

 7 the most that they have -- they have absolutely no

 8 affidavits from economists, sworn under oath,

 9 supporting this motion.  In his report he says,

10 "Well, typically you don't use this for this kind of

11 situation."  In other words, yeah, sometimes you do

12 use this reveal preferences for this type of

13 situation.

14           Now, we believe that the snippets that they

15 provided from Dr. Hubbard reflect that he has all

16 sorts of underlying facts wrong.  We believe that

17 when he's presented with the accurate facts, his

18 opinions will line up with Dr. Gowrisankaran's.  But

19 we recognize that's an issue for cross-examination at

20 trial, not a motion in limine.  So as to the method

21 for measuring security damages at most and at best on

22 this record we have a disagreement between

23 credentialed economists as to its application.  And I

24 say "at best" because all we have is a snippet, a few

25 pages from a report submitted in a reply.  These
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 1 differences should play out in the evidence and

 2 through cross-examination.

 3           Now, again, what Dr. Gowrisankaran's

 4 analysis does is it identifies an economically sound

 5 benchmark for damages suffered because of the

 6 decrease in consumer welfare because of these

 7 additional patches and increased security

 8 vulnerabilities.  So all he's doing is calculating a

 9 benchmark.  He's not saying, "Gee, I wonder if this

10 consumer did this or did that."  But he is using

11 data.  He doesn't just come up with this benchmark

12 out of the blue.  Economic principle tells him that's

13 the appropriate benchmark, and then he's taking the

14 data from other experts and public sources to

15 calculate in great detail that benchmark.

16           And in his report, which, again, is

17 attached to the motions, he has a couple pages in his

18 report -- and this is just an exhibit -- his report

19 is an exhibit attached to Microsoft's motion, if I

20 find it.  He has a couple of pages, and it's just for

21 illustrative purposes to show the data -- I'm going

22 to show these two pages here.  I wanted to just kind

23 of indicate how much data he has and he has used

24 because when we get to the cases cited by Microsoft,

25 and I'll briefly touch on those, the kind of watch
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 1 word in all of those case, is, gee, there's

 2 absolutely no evidence.  There are absolutely no

 3 facts.

 4           Now, here what he did is he took data from

 5 Dr. Netz, plaintiffs' economic overcharge expert, and

 6 also from Richard Smith, the security expert.  And he

 7 explains in detail all the data, the source where it

 8 came from, and what he did with it.  And he does that

 9 in a couple of different pages to show his input.  So

10 there's absolutely no question where the data that he

11 relies on for calculating again, the benchmark, comes

12 from.

13           And there's really been no -- obviously,

14 there's been no motion in limine on Dr. Netz's input

15 or on Mr. Smith's input.  It's obviously appropriate

16 for experts to rely on the testimony and findings of

17 other experts if it's the type that is typically

18 relied upon.  He's also relying on public data.

19           Now, with this data, he's provided detailed

20 formulas in computer programs that use that input and

21 provide it to Microsoft and calculated damages on a

22 patch-by-patch basis.

23           Again, with respect to the data that

24 Mr. Rosenfeld criticizes, we don't see any affidavits

25 from any experts.  All we have here is lawyer
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 1 cross-examination, and I would say, again, he's

 2 cross-examining some other model.  He isn't

 3 cross-examining Dr. Gowrisankaran's model.  His model

 4 is not based on, "Okay.  What did each individual

 5 person do?"  Under economic principles this is an

 6 appropriate benchmark for the damage for the

 7 additional security vulnerabilities.

 8           Now, I'll touch on these additional kind of

 9 lawyer-cross-examination questions on the input.

10           Microsoft says, "Gee, we looked at actual

11 Internet usage, and we think that's important."

12 Again, it may be important under a method they want

13 to propose.  The actual Internet usage isn't critical

14 for the damage because of the vulnerabilities.  But,

15 even if it were, here is some reasons why their

16 isolated percentages of home Internet connections at

17 different points in time really don't tell the story.

18           Microsoft says in its brief, for example,

19 that some of these problems don't even depend on

20 Internet use, and that kind of gets glossed over

21 here.  If you're looking at Internet connections, you

22 have to look at the life of the computer.  Is there

23 going to be an Internet connection at any point in

24 time because the vulnerabilities are there?  You can

25 access the Internet at any point in time.  If you
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 1 don't have Internet connections today, you can have

 2 it tomorrow.

 3           People get these disks that come in the

 4 mail saying, "Hey, hook up to AOL."  That wouldn't be

 5 a home Internet connection under some permanent

 6 connection, but people do that all the time.  As soon

 7 as they put that in and hit Internet Explorer, they

 8 are exposed to all these vulnerabilities.  So you can

 9 access, of course, the Internet without a permanent

10 home connection.

11           There's all sorts of way that you can

12 access the Internet, whether it's at a school, a

13 coffee shop, again, with these temporary AOL-type

14 disks.  And again, Internet connections even at home

15 have become so prevalent by the early 2000s, it isn't

16 really an issue.

17           Now, what is interesting is Microsoft

18 doesn't tell its users that they don't have to

19 install these if they don't have Internet connections

20 or don't worry about it if they don't have Internet

21 connections and that's because they know what I just

22 said:  A user can jump on the Internet at any point

23 in time.  As soon as they jump on the Internet, they

24 are open to potentially huge problems with these

25 security vulnerabilities, and they have those
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 1 vulnerabilities.

 2           Finally, the patches all have dates

 3 associated with them.  For all 113 patches we have a

 4 date, and we also have a damage amount for every

 5 single patch.

 6           So if Internet connections -- actual

 7 Internet connection or usage is relevant, and we

 8 don't think it is under our method, you still need a

 9 factual record to look at the Internet connections

10 over time, which essentially become 100 percent if

11 you take the home Internet connections at 90 percent

12 and the additional ways you can do it versus the

13 patches at any point in time.  So you need a factual

14 record even if that were important, and it isn't

15 under this economic principle.  It might be under --

16 if their experts come up with some other approach, it

17 might be.  I don't know.  They haven't proposed

18 another approach.

19           Microsoft has not proposed a method.

20 They've not proposed any data.  All this is is lawyer

21 cross-examination in a motion in advance of trial to

22 try to keep a witness from even testifying at trial.

23           Now, a couple -- the two other points they

24 say, "Gee, three minutes is too much time to spend

25 dealing with one of these patches."  Again, that's

Pristine Unsigned Page  28



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 just pure cross-examination.

 2           They say, "Well, not all of these patches

 3 apply to every single consumer and that two of the

 4 113 that they have found -- and they are their

 5 patches and they've identified two of 113 that say,

 6 "Gee, definitely if you're using Outlook or some

 7 program like this, you definitely ought to apply this

 8 patch."  Well, our expert says, "You ought to be

 9 applying every patch, even those," but even if there

10 were an issue about those two, again, that's a fact

11 issue about those two and we've broken this down by

12 patch, so if they want to make the argument that,

13 "Gee, two of these patches really don't apply to all

14 Windows users," we've got it broken down in a way

15 that they can do that."

16           Now, of course, the Iowa law is liberal on

17 the admission of expert testimony.  Again, I feel

18 like here where we have an economist and they have

19 six on the other side, none who have contested his

20 method, we shouldn't even have to be talking about

21 the liberal admissibility rules in Iowa.  But clearly

22 this is the type of testimony that will assist a

23 jury.  It's not something that they would be familiar

24 with, these economic principles.

25           If an expert makes flawed assumptions,
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 1 which, you know, they are asserting, again, only with

 2 their lawyer in cross-examination, that goes to the

 3 weight to be given to the opinion.

 4           And I look at the snippet that they

 5 provided of Dr. Hubbard.  I believe he's used all

 6 sorts of flawed assumptions, but that's for me or

 7 other plaintiff lawyers in cross-examination of Dr.

 8 Hubbard.  It isn't the basis to keep him out of this

 9 trial because I argue to the court that, "Gee, this

10 is just ridiculous.  This economist doesn't know what

11 he's talking about, and here is what this economic

12 principle really means."

13           Now, the cases that they've cited, and I

14 won't talk about them in detail, but each of their

15 cases involve a situation where there's just no

16 evidence.  I mean, people just make a claim, and

17 there's no theory.  There's no method.  And there's

18 no facts.  And, you know, a typical thing where

19 someone says -- This would be the Jamison case, for

20 example -- "Gee, I lost profits for not being able to

21 farm the land."  And people make those kinds of

22 claims.  Well, Mr. Jamison didn't present any

23 evidence as to what those lost profits were.

24           In Creative Marble Concepts, the plaintiff

25 claimed lost profits because of a malfunctioning
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 1 product, but they didn't present any evidence to tie

 2 the change in company profits to the malfunctioning

 3 product.  So, I mean, those kinds of things happen

 4 all the time in lawsuits where people assert certain

 5 things and they come in and they feel strongly about

 6 it, but they have no evidence.  And that's all their

 7 cases say.

 8           Here we have a method supported by an

 9 extremely well credentialed economist.  We have the

10 data that he's used, and we don't have any

11 opposing -- I mean, even if their economist had

12 submitted affidavits, I would submit that's a battle

13 of the experts, but they haven't, and to me that

14 speaks volumes here.

15           So we would respectfully request that this

16 extreme remedy of excluding an economic expert's

17 testimony based on lawyer argument that this Ph.D.,

18 well-credentialed economist has no idea what he's

19 talking about, is inappropriate for a motion in

20 limine.

21           Thank you very much, Your Honor.

22           THE COURT:  Thank you.

23           Rebuttal.

24           MR. ROSENFELD:  Yes.  Thank you, Your

25 Honor.
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 1           I want to start where Mr. Reece was talking

 2 about the Jamison case.  Where he says that was a

 3 case where there was no evidence to support the

 4 expert.  Your Honor, this is a case where there is no

 5 evidence to support the expert analysis.  And I just

 6 want to go back to the first principles because

 7 there's been a lot of smoke and mirrors here.

 8           There is no evidence of any injury to any

 9 class member as a result of a security vulnerability,

10 none, and there is no dispute about this.

11           There is no evidence of the number of class

12 members who have downloaded any patch.  None.

13           There is no evidence as to the amount of

14 time that any class member who did download spent

15 doing so.

16           And there is no evidence regarding the

17 activities of any individual class member during the

18 time he was downloading.  Now, I want to be really

19 clear about this because this is the core of this

20 motion.  There is no evidence in this record for any

21 one of those propositions.

22           Now, it is the case that there is data that

23 the experts have relied upon, and let's talk about

24 that data.  One piece of data, the number of patches,

25 "the number of patches."  That doesn't tell you
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 1 anything about whether anybody downloaded any of

 2 those patches.  It is simply a number sitting out

 3 there.

 4           There is evidence as to how many people had

 5 Windows.  That's the information that Dr. Netz

 6 provides.  That's a number of licenses.  It doesn't

 7 tell you anything about who downloaded the patches.

 8 There is no evidence from these experts about the

 9 amount of time.  Mr. Smith says that's my best

10 estimate of what it would take.  No evidence from any

11 class member, and there is no evidence about any

12 activities.  This is all the figment of these

13 experts' imagination and theory.

14           And there's a good reason why we didn't

15 turn this into a battle of experts because I agree

16 with Mr. Reece.  If it is simply fighting over what

17 the evidence means, that's one thing.  And if that's

18 what the experts are doing, then the jury ought to

19 hear it.  That's not what this motion is about.

20           This motion is about the fact that these

21 experts have come up with a theory and nothing more.

22 There are not facts to support this theory.  This

23 case is Jamison, and all those fancy charts don't

24 tell you anything about what any member of this class

25 did.  It is all theory and speculation.
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 1           Now -- and that should be the end of it for

 2 this expert.  This is very different than the other

 3 expert fights that we're all having.  This is wholly

 4 an expert's theoretical construct with not even a

 5 halfhearted effort to provide an evidentiary basis.

 6           Now, what Mr. Reece said I thought was very

 7 telling at the beginning.  He said Microsoft created

 8 a straw man.

 9           Let me tell you what we're really doing.

10 What we're really doing is we can't calculate

11 directly any injury from these security breaches.  So

12 we've come up -- or alleged security breaches -- so

13 we've come up with a benchmark.  That benchmark

14 doesn't measure what anybody did.  It's just a clever

15 economist's way of grinding out a number.  It doesn't

16 measure anything.  And, by the way, this is a class

17 action.  It is seeking recovery for individuals, and

18 it is the nature of class actions that individual

19 injuries of class members are supposed to be all the

20 same and proven by common evidence.  And yet

21 Mr. Reece can sit here and say we didn't try to

22 figure out anything about what an individual class

23 member did or experienced.

24           Of course, they didn't because they

25 couldn't, and it would differ from class member to
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 1 class member.  End of the day, theory without

 2 warrant.

 3           Moreover, it's not a benchmark whatever

 4 Mr. Reece would say because he was very careful not

 5 to tell you and not to point to any expert who had

 6 said there are this many patches in the existing

 7 competitive marketplace.  In a competitive

 8 marketplace, in a "but for" world, there wouldn't be

 9 any or there would be a lesser number.

10           There's no expert on the plaintiffs' side

11 who has said in the "but for" world the number of

12 patches would be greatly reduced.  They haven't done

13 that analysis.  They haven't done that calculation.

14 So it's not a benchmark for anything.

15           One other point -- or maybe two.

16           Mr. Reece says Microsoft has no method, no

17 data.  Microsoft is not advancing a theory of

18 security injury here.  We do not believe that there

19 is any such injury.  It's no answer to the abundant

20 flaws in their analysis that we didn't present a

21 betterment.  It's not our job.  It's not our

22 responsibility, but this one is inadequate.

23           Similarly, it is simply silly to say you're

24 trying to defend an inadequate analysis that doesn't

25 focus on Internet capability.  It is simply silly to
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 1 say Microsoft didn't tell users not to download if

 2 they didn't have Internet access.  You couldn't get

 3 access to the patches if you didn't have Internet

 4 access.  That argument completely misconceives the

 5 nature of the claim that even the plaintiffs are

 6 making.

 7           The end of the day -- and we certainly have

 8 spent more of enough time on these security claims --

 9 at the end of the day, this claim is sufficient on a

10 multitude of grounds.  And Dr. G should not be

11 allowed to testify because his analysis is not

12 supported by any evidence in this record about what

13 actually happened.  It is purely and simply a figment

14 of the imagination, and the theoretical concept of

15 plaintiffs' experts.  This motion should be granted.

16           Thank you, Your Honor.

17           THE COURT:  Thank you very much.

18           Proceed to the next one.

19           Defendant's motion concerning Web servers

20 and embedded devices.

21           MR. CHAPMAN:  Thank you, Your Honor.  Jeff

22 Chapman from Microsoft.

23           Your Honor, this motion takes us back to

24 the class notice that Your Honor approved in which

25 you asked the plaintiffs to set forth the claims that

Pristine Unsigned Page  36



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 they are making, and I believe you even specifically

 2 mentioned Web services and embedded devices.  And

 3 Mr. Hagstrom told the court that they are not making

 4 any claims for the purchases of those products.

 5           Just by way of background, a Web service is

 6 a piece of software that assists two other pieces of

 7 software to interoperate with each other, even though

 8 they might not be written in the same computer

 9 language.  Examples include XML and the SOAP

10 protocols that are mentioned in our brief.

11           And an embedded device, although it has a

12 fancy name, is, really, simply a device that has a

13 computer in it that has some software on it.  But

14 that's not the main function of the device is to be a

15 computer.  Examples include cell phones,

16 personal-digital assistance and ATM machine, all of

17 which have some software in them.

18           Our point in this motion is simply that if

19 the plaintiffs aren't making a claim for these types

20 of products, they should not be allowed to offer

21 evidence about these types of products.

22           These products are sold in different

23 markets.  They have different software, different

24 operating systems, different applications.  Allowing

25 plaintiffs to offer this evidence is not -- it's not
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 1 relevant, it's not relevant to any claim that they

 2 are making.  And allowing them to offer this evidence

 3 is going to prejudice Microsoft and confuse the jury

 4 because I think the jury is going to be thinking, "I

 5 thought this case was about computers and computer

 6 operating systems.  I didn't think it was about cell

 7 phones or ATM machines or Web services."

 8           These are very difficult, highly-technical

 9 concepts to comprehend and get across, but plaintiffs

10 do not have any expert who is going tell the jury

11 about Web services and embedded devices.  This is

12 something that you would need if you were going to

13 put this evidence in to explain it and put it in

14 context.  And the plaintiffs have not done that.

15           The plaintiffs' response to our motion is

16 simply to say, "Well, yes, we're not making claims

17 for these types of products, but we should still be

18 allowed to offer all of the evidence because it's

19 relevant to something else.  It's relevant to showing

20 some pattern or practice of monopolizing other

21 markets."

22           But there's no information at all and

23 plaintiffs have not provided you with any, not

24 provided the court with any in their motion on how

25 anything that might happen in an adjacent market is
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 1 going to affect Iowa consumers.  It's not going to

 2 inflict antitrust injury.  It's not going to reduce

 3 substitutes.  It's not going to affect price.  It's

 4 simply going to be this piece of evidence floating

 5 out there in thin air that the jury is not going to

 6 be able understand and not going to be able to

 7 comprehend.

 8           For example, the operating system in an

 9 embedded device could be a product called Windows CE.

10 That is not a product that I think has been mentioned

11 in any expert reports.  There are alternatives to

12 Windows CD, including Palm operating system and

13 Symbian operating system.  The jury is going to have

14 no idea what these are.  These are stripped-down

15 versions of operating systems that don't offer

16 features, don't offer functionality equivalent to the

17 Windows operating system and they don't run

18 applications.  You don't have Microsoft Word for your

19 cell phone.  You can't write the memo on your cell

20 phone in Microsoft Word.

21           If the plaintiffs wanted to make the

22 argument that something that happened in these

23 adjacent markets, whatever they are, and they haven't

24 defined them and they haven't told anybody what they

25 are, they have to explain that.  They have to come up
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 1 with evidence to support it and evidence to tie it

 2 back to something that is happening to a claim that

 3 they are making.  And they haven't done that.  Again,

 4 no expertise on Web services, embedded devices,

 5 nothing in their motion.  Simply an assertion that,

 6 "Don't worry.  This is relevant to something else

 7 they are doing."

 8           If they don't have any proof, if they can't

 9 tie this back to anything that is happening with

10 Windows and Word and the markets in which they are

11 bringing claims in, the evidence has to be excluded

12 because it is not relevant and because it's going to

13 be prejudicial and confuse the jury.

14           And that is all I have, Your Honor.

15           Thank you.

16           THE COURT:  Response.

17           MR. WILLIAMS:  Thank you, Your Honor.

18 Kent Williams on this motion.

19           First of all, on the issue of prejudice,

20 the only thing that I heard from opposing counsel was

21 that the jury is going to be somehow confused by the

22 introduction of this evidence because it hasn't been

23 linked to a specific legal claim in the case.  And

24 that's just not the case, Your Honor.

25           The jury is going to get the class
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 1 definition.  They are going to know the markets at

 2 issue.  They are going to know the products at issue.

 3 They are going to hear from our experts who are going

 4 to explain the damages for the products at issue, so

 5 they are going to have a full understanding of what

 6 claims -- what legal claims we are bringing and what

 7 products we are bringing those claims on and the

 8 damages we are seeking for those claims.

 9           Now, it's interesting that Microsoft

10 singles out these two markets, if you will, in

11 particular because there are lots of markets that we

12 have evidence about that relate to the underlying

13 claims, and I'll explain that in a moment.  But I

14 just note, for example, Your Honor, there's evidence

15 that we have about ActiveX, but there's no ActiveX

16 claim.  There's no ActiveX class or anything like

17 that.

18           Multimedia software, we don't have a

19 multimedia class.  We don't have a Windows Media

20 Player class, and yet I don't hear Microsoft

21 complaining about that evidence.

22           So it's interesting and somewhat peculiar

23 that they are singling these two out in particular.

24 But as with ActiveX and as with multimedia player,

25 the anticompetitive conduct that we allege and the
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 1 specific evidence we have about these markets does

 2 relate to the claims at issue.

 3           Before I explain how, I want to get back to

 4 one other point.  Opposing counsel started off his

 5 argument by referring back to the notice that went

 6 out and said essentially, well, since we don't claim

 7 that as a claim in the notice -- in fact, I think

 8 their brief says we said it was irrelevant to the

 9 notice -- then, "Oh, they used the word 'irrelevant,'

10 so they must be conceding that it is irrelevant to

11 the case."  And that's just not the case, Your Honor.

12           What is relevant for purposes of notice to

13 apprise the class of what claims are at issue and

14 whether they fit into that class and need to pay

15 attention to it is completely different than

16 standards for admissibility and logical relevance,

17 legal relevance in a trial.  So to compare the two,

18 it just don't match up at all.  It is true that we

19 are not seeking legal claims for these two markets,

20 but I'll explain now how they do relate to what we

21 are seeking damages for.

22           Now, on the issue of relevance, on one

23 level it's a little mystifying that they are bringing

24 this motion because the claims regarding the Web

25 servers and embedded devices are in the form that we
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 1 put in the fourth amended petition.  So they are in

 2 the case, and they had an opportunity to oppose our

 3 amending the petition.  And they did so and they

 4 raised the issue of these Web servers and embedded

 5 devices in their opposition, and they said this is a

 6 vast expansion of the claims in the case and these

 7 are entirely new allegations and all those sorts of

 8 arguments, the same types of arguments they are

 9 making today.

10           Nonetheless, Your Honor granted our motion

11 to amend, and so it's in the case.  And if they

12 wanted to bring a motion to dismiss those allegations

13 or motion to strike, they could have done that.  So

14 it's a little odd that they are now trying to use the

15 motion in limine procedure to essentially get what

16 they should have asked for long ago, which is a

17 motion to strike, a failure to state a claim or

18 something like that.

19           But I do want to talk about how it is that

20 this evidence does relate to the underlying claims

21 that we're seeking damages for.  It does relate to

22 middleware.  And Your Honor will recall that

23 middleware was and is perceived by Microsoft to be a

24 threat to its operating system because middleware

25 exposes APIs that other developers can write to.
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 1 And, ultimately, it can pose a threat because it can

 2 pose a potential replacement or substitute or an

 3 alternate platform for developers to write to, an

 4 alternate to the Windows platform, which, of course,

 5 is the Microsoft product.  And that, of course, is a

 6 big issue in the government case, and Judge Jackson

 7 in his findings and, specifically, in Finding of Fact

 8 68 said -- this is summary of the evidence that he

 9 cited and the findings he made, but he said in that

10 finding of fact:  "Microsoft focused its antipathy on

11 two incarnations of middleware:  Navigator and Sun's

12 implementation of Java."  And Java is a scriptwriting

13 program that was used in connection with Navigator

14 and the could be used in connection with Navigator,

15 and the two of them posed a middleware threat.

16           Now, Java is used for writing programs for

17 embedded devices.  It's also used for writing

18 programs for Web servers.

19           Microsoft moved to kill those technologies.

20 That's what you get, loud and clear, from Judge

21 Jackson's findings.  But once Java/Navigator were

22 killed, Microsoft had to have something to fill the

23 vacuum.  They killed off the threat, but you've still

24 got developers out there that are looking for

25 middleware.  Microsoft didn't want to do just
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 1 one-half of the equation, so they filled that vacuum

 2 with Internet Explorer or Navigator and then their

 3 own Java technology, which came to be ActiveX.

 4           The Web server technology that they have a

 5 problem with our presenting evidence on is the

 6 successor to ActiveX.  It's the .NET technology, and

 7 that's what's in the complaint.

 8           Okay.  The .NET technology is a layer on

 9 top of Windows, and Microsoft went to great lengths

10 after they did their best to kill off Java, which is

11 manufactured by competitors, kill off Navigator

12 manufactured by Netscape.  They encouraged developers

13 to write to their replacement technology:  ActiveX

14 and then .NET.

15           And this is actually discussed in one of

16 their own exhibits in support of their motion.  It's

17 Exhibit D to this motion, and it's the deposition of

18 a Jonathan Hamel who worked for a developer.  I don't

19 have the specific name of the developer or the

20 company that he worked for.  It wasn't the Microsoft

21 company.  It was one of the developers.  But he talks

22 about .NET being a replacement for Java and Internet

23 Explorer and the successor to ActiveX.  Those are his

24 words.

25           On page 57 -- unfortunately I don't have it
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 1 with me -- but on page 57 of that deposition, he

 2 talks about the need of his company that was

 3 expressed and discussed to write to the .NET

 4 platform if Java was going to be no more.  And that,

 5 of course, is what Microsoft was doing its best to

 6 do, is to make Java no more.

 7           So it all circles back to the middleware

 8 threat.  And this is all part of that picture, even

 9 though we don't make a claim for people who had .NET

10 technology.  It's very, very much a part of the story

11 of how Microsoft did its best to marginalize Java and

12 marginalize Navigator and replace it with this

13 technology.

14           And again, going to the embedded devices

15 part of this, those devices, many of them in large

16 part rely on Java-type technology, which Microsoft

17 did its best to marginalize.  And to the extent that

18 Microsoft tried to kill Java and tried to get its own

19 technology, Windows CE is the example that opposing

20 counsel gave to fill that void.  We need to be able

21 to tell that story, to drive home the links to which

22 Microsoft went to marginalize Java and suppress that

23 because of the perceived threat of the middleware

24 platform.

25           So, to conclude, there are multiple
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 1 reinforcing technologies and markets here.  There are

 2 adjacent markets where Microsoft tried to use its

 3 monopoly in the operating systems market, the

 4 applications market, and protect those monopolies by

 5 heading off threats in adjacent markets.

 6 Technologies being written in those markets that

 7 could potentially become substitutes to the operating

 8 systems market.  That's why we need to talk about

 9 these other markets.  That includes the Web server

10 and the embedded devices markets, and, specifically

11 the .NET technology.

12           In addition, that direct logical

13 relationship is also the inference.  If they are

14 acting anticompetitively in these other markets,

15 contemporaneously with the allegations at issue in

16 this case where the legal claims that we're seeking

17 damages on, and if they are closely related, which

18 they are, the jury can certainly draw a reasonable

19 inference that if they are acting anticompetitively

20 over here at the same period, it raises the

21 probability that they were acting anticompetitively

22 over here where we're seeking claims and seeking

23 damages.

24           Now, we're going to draw a much better link

25 than that, but that's part of it as well.  We're
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 1 entitled to that inference if we bring that evidence.

 2           Finally, Your Honor, it also goes to the

 3 fact that this is a continuing violation that very,

 4 very much is contrary to what Microsoft is going to

 5 try to have the jury believe.  The violations and the

 6 misconduct at issue in this case continued past 2001.

 7 And a lot of the evidence that we're talking about

 8 here with respect to embedded devices and .NET

 9 postdated 2001.  So it's not like everything got

10 fixed with a consent decree and there are no more

11 violations going on.  There were still violations

12 going on.  That's why we're still entitled to damages

13 because their misconduct extended well beyond 2001,

14 and that's what this evidence will go to.

15           Finally, with respect to that, Your Honor,

16 there are companies like Google right now that are

17 beginning to use Web services or Web servers as

18 stand-alones.  One example is AJAX.  That's what they

19 call it, and they use that to develop Web-based

20 applications that compete directly with Word and

21 Excel, which, of course, are applications that are

22 very much at issue in this lawsuit.

23           A lot of this explanation that I gave is

24 set forth in the testimony of Professor Noll, who is

25 one of our experts.  He talks about how
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 1 anticompetitive conduct in one market can help head

 2 off entry and instead of barriers to entry in another

 3 market.  That, generally, is why we get into adjacent

 4 markets.

 5           So it's very much a part of this case.

 6 It's very much a part of Judge Jackson's findings

 7 where he talks about the applications barrier to

 8 entry, and how you try to head off a threat in one

 9 market because it's a threat to a market that you're

10 very much interested in as is the case with the

11 middleware and operating systems market.

12           So our view, Your Honor, is it's very

13 relevant, and this is certainly not the time to issue

14 a prophylactic order barring our presentation of that

15 evidence.  So we would urge you to deny the motion.

16           THE COURT:  Rebuttal.

17           MR. CHAPMAN:  Thank you, Your Honor.

18           I think this is a very interesting time to

19 step back and think a little bit about what this case

20 is really about.  You have a 12-year damages period

21 where, as far as I can tell, almost none of any of

22 this technology, this issue -- maybe a little bit at

23 the very end, to have 18 years of conduct, again,

24 most of this is coming in only at the very end.  And

25 plaintiffs just sort of get to again toss it up on
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 1 the blackboard and see what sticks.  That's just not

 2 appropriate.

 3           Mr. Williamson began and said that the

 4 experts will make all of this clear because they'll

 5 tell you what the products at issue are.  That's the

 6 basis of the confusion in this case.

 7           These aren't the products at issue.  This

 8 is something else that happened in a different

 9 market.

10           And Mr. Williamson has made a lot of

11 argument, if you will, on how this was perceived as a

12 threat by Microsoft Windows and that they had to stop

13 it.  But you just have Mr. Williamson's word for it.

14           I've flipped through their papers.  I mean,

15 there's nothing here but lawyer argument.  If you

16 want to tie a specific claim you're making to

17 something that happens in a different market, you

18 have to do it with evidence.  You have to do it with

19 expertise.  You have to do it with testimony.  You

20 can't just assert it.

21           That also goes very much to

22 Mr. Williamson's point that these are substitutes.

23 These are potential substitutes.  That is a bald

24 assertion.

25           I have not seen any piece of evidence that
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 1 my cell phone or my ATM machine is going to be a

 2 substitute for the rich features and functionality

 3 that I can get in my personal computer.  It's just

 4 not there.  If it was there, Your Honor, I assure you

 5 it would have been appended to their motion.  And it

 6 wasn't.

 7           And Mr. Williamson's point about how the

 8 jury can look at what happens in one market in the

 9 operating system market, in the applications market,

10 and draw an inference based on conduct in other

11 markets, that makes the point I'm trying to make

12 about juror confusion.

13           The jury is going to have no idea which

14 market they should be looking at, what they should be

15 focusing on, whether they should be focusing on cell

16 phones or computers.  The prejudice point is very

17 real.  You gave them an opportunity to make these

18 claims, and they walked away from it.  Since they are

19 walking away from these claims, they don't get to

20 keep the evidence that supports those claims.

21           Thank you.

22           THE COURT:  Thank you.

23           MR. WILLIAMS:  Can I correct the record,

24 Your Honor?  My last name is "Williams," not

25 "Williamson."
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 1           MR. CHAPMAN:  I'm sorry.

 2           MR. ROSENFELD:  Would you consider changing

 3 it?

 4           MR. WILLIAMS:  For purposes of today I

 5 would.

 6           THE COURT:  13, Microsoft's motion

 7 concerning expert testimony.

 8           MR. CHAPMAN:  I'll be up again, Your Honor,

 9 Jeff Chapman.  Thank you.

10           For the basis of our testimony to preclude

11 experts from testifying about intent, mens rea,

12 knowledge, other knowledge functions.  It comes

13 primarily from the expert report of Professor

14 Roger Noll.  He's an economist.  He's been retained

15 by the plaintiffs in this case.

16           One of the things that Professor Noll does

17 repeatedly in his expert report is he will read a

18 document about something that happened, six, eight or

19 twelve years ago.  He wasn't there.  He has no idea

20 what happened, but he reads this document and he

21 says, "I, Professor Roger Noll, after reading this

22 document, I conclude that Microsoft acted

23 intentionally to thwart competition when they did

24 'X'."  Let me give you an example.  He reads an

25 e-mail from someone at Microsoft named David Cole
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 1 that talks about some of the documentation that they

 2 are going to put out with one of their operating

 3 systems.  He reads this e-mail, and based on nothing

 4 else other than this e-mail, he says, "I conclude

 5 that Microsoft purposely made some documentation

 6 vague or they buried it in the hopes that it would

 7 not be found in order to retain an advantage for its

 8 own applications."

 9           This is an economist reading an e-mail and

10 giving an opinion on intent.  That is wrong.  It is

11 wrong and inadmissible for three reasons.

12           First, under the Iowa Rules of Evidence,

13 opinion testimony has to be based on the experts'

14 specialized knowledge.  Professor Noll is an

15 economist.  He is not qualified to render an opinion

16 on intent.  He has not specialized in psychology.  He

17 has no psychic powers.  He simply cannot know what

18 people were thinking.  And that is the simple point

19 that under underlies our motion.  That is precisely

20 what Judge Peterson held in the Minnesota case noting

21 that presumably Professor Noll lacks foundation to

22 testify about what people are thinking.

23           There is also ample legal authority in the

24 cases cited in our brief, including the Mid-State

25 Fertilizer case, the Seventh Circuit case, and the
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 1 Rezulin Products Liability case.  That's a federal

 2 court case where you can't look at documents, and

 3 Mid-State Fertilizer, I think, is a pretty good

 4 example.  The expert looked at some documents and

 5 said, "I conclude based upon my review of these

 6 documents that the bank acted in bad faith when it

 7 took the following actions."

 8           It's the same principle that Professor Noll

 9 did, and it's exactly what the Seventh Circuit has

10 held an expert cannot do.

11           The plaintiffs' response to this point is

12 twofold.  One, they point out that Professor Murphy

13 is also giving testimony about intent, but that's

14 really a red herring, Your Honor.

15           Professor Murphy is Microsoft's expert.  He

16 has to read Professor Noll's report and respond to

17 it.  If Professor Noll is testifying about intent,

18 Professor Murphy, of course, has to respond to that

19 intent.

20           I'm going to take you back to that Iowa

21 goose/gander rule:  Of course, Your Honor's ruling on

22 this motion should be applied fairly to both

23 Microsoft's and plaintiffs' experts.  And, obviously,

24 we are of the view that no expert should be

25 testifying about somebody's intent or their mental
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 1 state.

 2           The plaintiffs have also said that what

 3 Professor Noll is really saying is that particular

 4 acts don't have economic justification, or rational

 5 economic actors would not take these particular

 6 actions.

 7           I think the plaintiffs are really trying to

 8 obscure the relief we're seeking in the hopes that

 9 you would deny it.  Those are not the words that

10 Professor Noll uses.  He uses repeatedly "intent,"

11 "knowledge," "objectives," "purpose."  He's opining

12 on people's mental state.

13           It would be very different if all Professor

14 Noll were doing were looking at a particular set of

15 facts and saying, "A rational economic actor would do

16 X or wouldn't do X."  We wouldn't have a problem with

17 that type of testimony.  We have a problem with any

18 expert testifying about somebody's mental state.

19           Also, under the Iowa Rules of Evidence --

20 and this is the second reason why this testimony is

21 inadmissible -- the testimony of an expert has to be

22 on a subject about which juries need assistance.

23           Your Honor, juries need no assistance in

24 defining and determining intent.  It is the

25 bread-and-butter work that juries do time and time
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 1 again without any expert assistance.

 2           The law that we've cited in our brief holds

 3 overwhelmingly that intent is a classic question for

 4 a jury.  The Iowa Supreme Court has held that police

 5 officers could not testify that a particular -- that

 6 a defendant intended to sell drugs.  For the same

 7 reason an expert cannot testify that Microsoft

 8 intended to act anticompetitively.  You just can't

 9 testify about mental state.

10           The plaintiffs have said that the reason

11 this is acceptable is that this is a complex case,

12 and Professor Noll is a qualified economist, who is

13 has studied these materials for a long time.  But

14 he's not doing, Your Honor, any economic analysis.

15 He's not doing a regression analysis.  He's not

16 performing an analysis of competitive markets.  He's

17 reading an e-mail and determining that somebody acted

18 intentionally.  I mean, Mr. Rosenfeld here has been

19 looking at Microsoft documents for a long time, but I

20 would never in a million years try to swear him in as

21 a witness and have him testify about Microsoft's

22 intent.

23           And they've also cited a case called

24 Grismore for some sort of wide latitude for allowing

25 experts to testify about anything that might be

Pristine Unsigned Page  56



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 helpful to a jury.  The Grismore case is about

 2 whether a particular group of turkeys died from being

 3 fed butter milk, I believe.

 4           Now, the point there is that cause of

 5 death, Your Honor, is typical testimony for an

 6 expert.  In a homicide case a medical examiner,

 7 coroner, or forensic pathologist is called upon to

 8 render an expert opinion that the victim died from a

 9 gunshot wound to the chest.  But the expert cannot

10 testify that the gun was fired in anger with malice

11 aforethought and detailed planning supporting a

12 capital murder charge.  That's not what the expert

13 can do, but that's exactly what plaintiffs want

14 Professor Noll to do.

15           And, finally, Your Honor, in our view the

16 first two points is this doesn't even pass 702

17 threshold for expert testimony on intent.  But even

18 if for some reason it would, we run into a very

19 serious 403 problem on substantial prejudice.

20           Professor Noll will be offered to the jury

21 as a qualified economist.  I think Mr. Reece made

22 some reference to parading expert credentials before

23 the jury.  I'm sure they will parade Professor Noll's

24 credentials before the jury.  But because they do

25 that there is very much a danger that they are going

Pristine Unsigned Page  57



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 to give his testimony, the jury will give his

 2 testimony undue weight.  And let me explain why that

 3 is the case.

 4           Professor Noll's testimony on intent.  His

 5 reading an e-mail and determining intent.  It's

 6 exactly what a lawyer does in closing argument.  The

 7 problem with that, and I don't think I'm going out on

 8 a limb here, is that I'm sure Your Honor will

 9 instruct a jury that lawyer argument, while it may be

10 helpful, is not evidence, and their verdict must be

11 based on evidence.

12           The problem is that there will be no such

13 instruction for Professor Noll.  There will be an

14 instruction about expert testimony, but there will

15 not be an instruction that expert testimony is not

16 evidence.

17           For that reason, Your Honor, there's a

18 substantial danger of undue prejudice, and to focus

19 sort of, again, big picture, three points.

20           Professor Noll is an economist.  He may be

21 a very skilled economist, but he does not have the

22 mental powers to define intent.

23           Second, the jury needs no help in defining

24 intent.  That is exactly what they do every day.

25           And, finally, that prejudice point is very
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 1 real.

 2           Thank you, Your Honor.

 3           THE COURT:  Unfortunately, I have to take a

 4 break.  The reason is they called another emergency

 5 meeting of our judges.  I don't know how long it will

 6 be, but could we take it until 11?  Is that all

 7 right?  Thanks.

 8           (A noon recess was taken, commencing at

 9 1:00 p.m.)

10           THE COURT:  I'm sorry about the delay.  We

11 had an emergency meeting that they called this

12 morning.  We had a meeting, and it went longer than

13 expected, so I apologize for that.  It was totally

14 unplanned.

15           Sir, you have a response?

16           MR. REECE:  I do, Your Honor.  Jim Reece

17 again.  I'll be responding to this motion regarding

18 Professor Noll.

19           Before this motion, what Microsoft has

20 done, is they've taken 169-page report of Stanford

21 Economics Professor Roger Noll, one of plaintiffs'

22 experts in this case.  And in those 169 pages,

23 they've circled nine sentences or phrases.  It then

24 says, "These sentences somehow refer to Microsoft's

25 corporate intent, objectives and knowledge, and
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 1 Professor Noll shouldn't be permitted to say those

 2 things.

 3           While we disagree with their

 4 characterizations of these phrases and sentences that

 5 it pulled from Professor Noll's report and while

 6 Microsoft has omitted the information in the report

 7 that supports those phrases and sentences in many

 8 cases, there are three thresholds, and we believe

 9 dispositive reasons, why Microsoft's motion should be

10 denied before we even get to the substance on the

11 issue of intent.

12           First and foremost, even if testimony on

13 intent, objectives and knowledge in an antitrust case

14 were hypothetically objectionable, and it isn't if

15 the witness has proper foundation, there's no bright

16 line that identifies that kind of testimony.  Here

17 Microsoft has simply picked phrases from a report

18 that isn't even an exhibit.  There needs to be some

19 kind of question so that a court can consider the

20 question as it's asked, as it's phrased, the

21 qualifications of the witness that has been admitted

22 into evidence, and the record up to that point in

23 time.  In other words, we need the context for this

24 kind of an objection.  We can't just have this ruling

25 in the abstract.
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 1           Microsoft filed a nearly identical motion

 2 in the Minnesota Microsoft case, and I'll just in a

 3 few moments show that order just because it's been

 4 referred to.  The judge in Minnesota denied their

 5 motion and said that any such objections should be

 6 asserted at trial.

 7           Second, and I kind of alluded to this with

 8 the first point, is the relief Microsoft requests is

 9 so general it would have little meaning, and it would

10 significantly complicate the trial.  Some ruling in

11 the abstract about the general categories of intent,

12 objectives and knowledge would simply create

13 confusion for everyone.

14           Plaintiffs' attorneys would be left to

15 guess as to what specific questions might fall within

16 that type of general ruling.  So then they would have

17 to ask the court:  Does this question -- can I ask

18 this question or not because I don't know if it falls

19 within this general order?

20           So the court -- we would have to constantly

21 be going to the court outside the presence of the

22 jury to ask if these questions are appropriate or

23 not.

24           It would be much less confusing, of course,

25 and much more efficient if we simply followed normal
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 1 trial practice and allowed Microsoft or the

 2 plaintiffs to object to questions they claim are

 3 improper as they are asked.

 4           The third reason is that some general type

 5 of ruling of the type Microsoft seeks would create a

 6 very confusing record to the appellate court in these

 7 questions or answers and context in order to rule on

 8 evidentiary issues dealing with specific testimony.

 9 A general ruling would be very difficult for an

10 appellate court in deciding an evidentiary appeal

11 because they would be left to guess as to what

12 specific evidence might be included within these

13 general categories.

14           Again, the straightforward way to deal with

15 these concerns without any prejudice to Microsoft is

16 simply to allow it like in any case, to listen to the

17 questions and object at trial.  And, in fact, in

18 Minnesota Professor Noll did testify and there really

19 wasn't much of an issue.  So it's kind of a

20 hypothetical motion in that regard.

21           Now, I'll turn, just briefly, to the

22 arguments that Microsoft specifically raises in its

23 motion.  Microsoft mentioned earlier today in its

24 arguments on embedded devices, that you can't

25 introduce factual evidence there without experts.
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 1 That's not really accurate.  Here they argue that an

 2 expert economist can't draw inferences from the

 3 facts, and that's not accurate either.

 4           What they are trying to do, apparently, is

 5 to preclude Professor Noll from providing testimony

 6 about the economic effect of Microsoft

 7 anticompetitive acts.

 8           Now, in its attempt to prevent Professor

 9 Noll from helping the jury understand the

10 significance of much of plaintiffs' evidence,

11 Microsoft tries to confuse the issue by stating that

12 Professor Noll is not qualified to testify about

13 intent-corporate objectives and knowledge.  And they

14 even go so far as to say he's not a psychic, but

15 that's a bit of a smoke screen.

16           Professor Noll does no more in this case

17 than what any qualified expert economist does in

18 every antitrust case, that is, he applies economic

19 expertise to the evidence in order to render an

20 expert opinion, whether the conduct at issue is

21 procompetitive or anticompetitive and whether the

22 conduct had a reasonable business justification.  In

23 doing so he properly analyzes, as any qualified

24 economist would, the evidence, including Microsoft's

25 own stated corporate objectives as reflected in its
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 1 own documents.  As the Court in United States v.

 2 Microsoft, which is cited in our brief, and in

 3 Chicago Board of Trade v. United States, cited in our

 4 brief, have held intent is relevant to the extent it

 5 helps the finder of fact understand the likely effect

 6 of the monopolist conduct.

 7           And I think, again, the problem with this

 8 motion in the abstract is if they're concerned about:

 9 Is Professor Noll going to be asked what was Bill

10 Gates thinking when he said this? that isn't anything

11 that Professor Noll has ever been asked to my

12 knowledge.

13           What Professor Noll is going to testify to

14 are things that you would ask any economist like:  Is

15 there a procompetitive reason for this particular

16 conduct?

17           Now, I mentioned because the Minnesota

18 order was mentioned this morning, I thought I would

19 just, again, refer to it briefly, and this was the

20 court's order on Professor Noll.  And there's a

21 separate part where he simply says Microsoft's motion

22 was denied, and I only bring it up because comments

23 were made about the order this morning.

24           And, basically, the court refers to the

25 representations of Plaintiffs' counsel like we're not
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 1 going to ask Professor Noll what is Bill Gates

 2 thinking.  But he says plaintiffs will ask him, that

 3 is, Professor Noll about the effects of Microsoft's

 4 conduct on competition and whether there were

 5 economic justifications for some of Microsoft's

 6 conduct other than to harm competition.

 7           More latitude will be given to this expert

 8 because in identifying the effects of Microsoft's

 9 conduct, evidence of Microsoft's intent may be taken

10 into consideration by him.  The question -- and,

11 again, this just makes the point, you need to address

12 the question at trial.  The question will be whether

13 he has established and has an adequate basis to make

14 any specific conclusions about intent.

15           He isn't presumably -- doesn't have the

16 foundation to testify about what people are thinking,

17 what was Bill Gates thinking at this particular time.

18 Microsoft will have the opportunity to make

19 appropriate objections at trial.

20           So again, given -- apart from the

21 procedural issues with this kind of general abstract

22 motion, the courts in the cases we've cited have

23 indicated that properly phrased to a witness with

24 proper foundation, evidence and testimony on intent

25 is relevant in antitrust cases.
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 1           Professor Noll, of course, has one of these

 2 extensive resumes, and he's testified on antitrust

 3 issues before professional committees, the FTC.  He's

 4 been a consultant for the antitrust division of the

 5 U.S. Department of Justice, Attorney General of State

 6 of New York and others.  He has an extensive economic

 7 background.  He understand how the markets work.  He

 8 has the background to address whether in his expert

 9 opinion, based upon adequate foundation that would be

10 laid at trial, a procompetitive reason exists for a

11 corporation to engage in particular conduct or

12 whether there isn't any apparent business

13 justification.

14           This is the type of testimony that is

15 admitted by courts because it's helpful for a jury.

16 They are generally familiar with such issues, and

17 it's why experts like Professor Noll typically

18 testify in antitrust cases.

19           We've cited a couple of cases in our memo

20 and brief, the Re/Max International case, 173 F.3d

21 995, Sixth Circuit case.  There an economist

22 testified about reasons for actions taken by firms

23 engaged in anticompetitive conspiracy.  The economist

24 testified that both firms engaged in similar conduct,

25 both defendants, but that it would have been
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 1 irrational for either firm to do so without assurance

 2 that the other would also.

 3           He also testified that the motivation

 4 offered by the defendant's further actions was

 5 impossible from an economic standpoint, and this is

 6 just typical expert testimony in antitrust cases.

 7           We also cite to the Petruzzi case in which

 8 plaintiffs claim the defendants conspired to rate

 9 prices.  The plaintiffs' experts concluded there was

10 no logical reason from an economic standpoint for any

11 disparity in prices given the makeup of the industry

12 and that the only explanation for the disparity was

13 collusive activity among the defendants.  Again,

14 that's typical antitrust expert testimony.

15           If Microsoft has an objection, and they

16 may, to the way we word a particular question of

17 Dr. Noll, and I think that's really at the heart of

18 this, they can object when we ask a particular

19 question.  And if they don't think he's established a

20 sufficient foundation, I expect that they'll object

21 at that point.

22           The cases cited by Microsoft really aren't

23 on point.  They talk about a nonantitrust case where

24 two experts who were doctors talked about the intent

25 of pharmaceutical companies to take certain business
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 1 actions.  And the court said these doctors were not

 2 trained in economics or the functioning of markets,

 3 so their testimony wouldn't be appropriate.

 4           The other cases that they've cited, for

 5 example, Mid-State Fertilizer, the court looked at a

 6 specific affidavit by an economist.  So now you're

 7 looking at evidence that actually might come in to be

 8 submitted as evidence, and it found that particular

 9 affidavit didn't have sufficient factual basis for

10 its statements.  And again, that's exactly what

11 happens at trial is:  Questions are asked, evidence

12 is presented and the court can rule on the basis of

13 the record and the foundation that is established by

14 that point in time.

15           The criminal cases they've cited aren't

16 really on point either.  Of course, experts in

17 criminal cases can't say whether they thought the

18 defendant committed the crime.  I mean, that is just

19 pretty obvious, and that's what they stand for.

20           Even in criminal cases experts can testify

21 as to whether conduct in certain circumstances is

22 consistent with criminal activity.

23           So again, it all kind of gets back to how

24 you word the question, what foundation the witness

25 has established and what the state of the record is.
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 1           We believe that there really isn't any

 2 support for this type of general abstract exclusion

 3 of general categories of potential answers from an

 4 expert in advance of trial and that Microsoft is more

 5 than adequately protected by its right to object to

 6 evidence or to questions at trial.

 7           Thank you, Your Honor.

 8           THE COURT:  Counsel.  Rebuttal.

 9           MR. CHAPMAN:  Thank you, Your Honor.  Jeff

10 Chapman.

11           Mr. Reece and I are in agreement about one

12 thing:  Words matter.  The reason we made this motion

13 and the reason why we're seeking this relief is in

14 his expert report, Professor Noll goes much further

15 than simply talking about whether there is or is not

16 a particular economic rationale behind behavior.  He

17 uses words like "intent," "knowledge," "objective,"

18 "purpose."  It is those words that create the

19 problem.

20           There is a role for an economist to play in

21 an antitrust trial.  We don't object to that at all,

22 and our motion does not seek to preclude

23 Professor Noll from testifying en masse.  It's

24 actually rather narrow relief.  We're simply saying

25 the fairly not-controversial proposition that
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 1 Professor Noll cannot read an e-mail or look at a

 2 piece of paper and from that give an opinion on what

 3 somebody intended to do because he wasn't there and

 4 he didn't know.

 5           And to go back to something Mr. Reece said,

 6 he said that there needs to be -- you know, we need

 7 to do this at trial, that that's the only way that

 8 this could ever have any meaning.

 9           On the contrary, a ruling from Your Honor

10 can be illustrative, it can tell the parties what it

11 can and cannot do.  And it will actually reduce the

12 number of objections at trial and reduce the number

13 of side bars and allow for a smoother presentation.

14 That's why parties file motions in limine.

15           Our relief is so general that it would

16 create confusion?  Our relief is quite clear.

17 Professor Noll can't look at pieces of paper and

18 opine on what people are thinking.  That is the

19 relief that we're asking for.

20           Mr. Reece said that what Microsoft is

21 asking for is an order saying that an economic expert

22 cannot look at factual evidence and draw inferences

23 from that evidence about intent.  That's exactly what

24 we're asking for because that's exactly what State v.

25 Hines, Iowa Supreme Court, says that experts cannot
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 1 do.  They just can't look at pieces of paper and tell

 2 the jury what people are thinking.

 3           Another case cited in our brief, City of

 4 Tuscaloosa v. Harcros Chemical Industry says the same

 5 thing in the context of collusion.  An expert cannot

 6 look at pieces of paper and determine intent.

 7           The other point I think I just wanted to

 8 add, and Mr. Reece sort of made it for me, so I'm not

 9 going to belabor it.  He talked about Professor

10 Noll's extensive resume.  His work at Stanford, his

11 work with congressional committees.  That's precisely

12 the problem.  His credentials will be lauded.  If

13 he's permitted to look at the evidence and tell the

14 jury what Microsoft's intent is, the jury is going to

15 be much more likely to accept what Professor Noll

16 says rather than performing their own analysis of the

17 evidence, which is exactly what they should do.

18           Thank you, Your Honor.

19           THE COURT:  Thank you.

20           Number 14:  Plaintiffs' motion concerning

21 other technology companies and DRI Beta.

22           MR. ROVENS:  Good afternoon, Your Honor.

23 Doug Rovens for the plaintiffs.

24           This is an omnibus motion by the plaintiffs

25 with respect to conduct by other technology
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 1 companies, and it really addresses three areas.  And

 2 I'll outline those and just chat briefly with you

 3 about them.

 4           One area relates to evidence with respect

 5 to the size of another technology company.  For

 6 example, the total revenue and employees of IBM v.

 7 Microsoft.

 8           Another subject relates to conduct of other

 9 companies that Microsoft wants to introduce to try to

10 establish that everyone is doing it.  We kind of call

11 it the "everyone is doing" defense.

12           The third issue is more specific relating

13 to the accusations of beta copies of Windows by

14 Novell and DRI.

15           So that's the structure of the motion, and

16 for the following reasons we think the motion should

17 be granted:

18           With respect to absolute size of a company,

19 the motion focuses on the relevance of that type of

20 information going to the jury and the prejudice that

21 would result from it.

22           What we're talking about here is not size

23 in the sense of:  Does a company have a high revenue

24 stream of that of another company?  That is not a

25 relevant factual analysis in an antitrust case.  And
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 1 what Microsoft wants to do is play itself as a victim

 2 here and say, "How possibly could Microsoft coerce

 3 conduct of a company the size of IBM."  And there

 4 they are using the "size" meaning it has revenues

 5 well in excess of Microsoft at the time and had

 6 thousands of employees when Microsoft did not.

 7           The problem with that argument is that it's

 8 irrelevant and it's highly misleading.  And for both

 9 of those reasons, they should be allowed to argue it.

10           We're not saying that Microsoft can't focus

11 on a particular market.  So, for example, if

12 Microsoft wants to compare an applications market, a

13 specific applications market, and the size of those

14 companies with the revenues expended between those

15 companies in an applications market, that's a

16 different issue.  I'm not sure if that's appropriate

17 either, but that's a different question.

18           What they want to do here is just say, "IBM

19 is the big boy on the block, and Microsoft isn't so

20 big, so how can Microsoft induce IBM to do anything?"

21           That's totally irrelevant here.  We have a

22 situation, and a perfect example is this:  There's

23 already been a finding, and I believe it's collateral

24 estoppel in this case, that Microsoft had a monopoly

25 in the operating systems software marketplace.
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 1           Well, if IBM needs Microsoft operating

 2 system software and it can't sell computers without

 3 it, it doesn't matter whether Microsoft is a $10,000

 4 company or $100 billion company.  It's the fact --

 5 the monopoly in that market that's critical.  So

 6 trying to compare revenues as a general matter from

 7 one company to another to argue that there can be no

 8 coercion there is irrelevant.

 9           And beyond that, it really is misleading

10 because it has -- it has some appeal to it generally.

11 You can see a jury thinking, "Well, boy, yeah, IBM,

12 big company back then.  How could this little

13 Microsoft make them do anything?"  And that's the

14 appeal that Microsoft is trying to make here to the

15 jury, and it is misleading.

16           So we think that a motion should be

17 granted -- our motion should be granted ordering

18 Microsoft and restrict them from presenting that type

19 of a comparison.  And that's what we're talking

20 about:  absolute size of companies on a general

21 level.  And that's what they would like to do.

22           Now, the second area that we have concerns

23 about is what I call the "everyone is doing it"

24 defense.  There's been conduct here that the

25 plaintiffs have alleged and which has been found to
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 1 be improper and illegal relating to Microsoft's

 2 business practices.  An example is this licensing

 3 practices.

 4           Microsoft wants to introduce evidence from

 5 competitors, claims of competitors to say, "Well,

 6 these other companies were also engaging in this

 7 similar type of licensing practices as Microsoft was.

 8 So that's a competitive environment here, and we

 9 should be able to do that too."  Again, it's an

10 appeal to the jury to say, "Well, that's what

11 everyone is doing.  Why can't we do it and what is

12 wrong with that?"

13           What is wrong with it is that Microsoft and

14 other companies are in very different positions.

15 Conduct that is illegal because a company is a

16 monopolist or has market power may be absolutely

17 illegal for a company that doesn't have that market

18 power.

19           And so the defense or the so-called

20 "defense" that, "Well, it's kind of the custom and

21 practice and everyone is doing it, so, you know, we

22 have to be able to compete and it's proper" doesn't

23 carry any weight in this case.

24           Illegal conduct doesn't become legal

25 because it's custom and practice, and that's the
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 1 appeal that Microsoft wants to get across to the jury

 2 is that, "Hey, if our competitors are doing it, it

 3 has to be okay.  And since everyone is doing it,

 4 there should be nothing wrong with it."  We don't

 5 think that type of evidence should be presented to

 6 the jury in this case.

 7           Now, the final area relates -- and this

 8 one, I think, is easier -- relates to what Microsoft

 9 alleges is the illegal accusation of beta versions of

10 its Windows software by a competitor of DRI Novell.

11 And this is purely a passion place for the jury.

12 They want to wave around that, "Boy, this company

13 acted illegally, and they obtained our beta version

14 illegally and there's really something wrong here,"

15 and they want to paint the plaintiffs somehow with

16 that.

17           If the point is, and I think is the point

18 they've made, is that the issue of the beta version

19 being in the hands of DRI or Novell goes to damages

20 or goes to the competitive behavior, that could be

21 addressed by evidence that they had the beta version.

22           But you don't have to wave the flag around

23 that they illegally obtained this beta version

24 somehow.  The only purpose of that is to try to

25 inflame the jury.  The fact of how it was obtained is
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 1 not relevant to anything in this case.  The fact that

 2 they had it may be relevant, and that can certainly

 3 be addressed without presenting evidence that this

 4 version was somehow illegally obtained, a violation

 5 of some agreement or through the backdoor somehow.

 6           And for those reasons, we think this motion

 7 should be granted in its entirety, Your Honor.

 8           THE COURT:  Thank you.

 9           Response.

10           MR. ROSENFELD:  Yes.  Thank you very much,

11 Your Honor.  Once again, I have a few handouts, if it

12 would be okay to bring them up?

13           THE COURT:  Sure.

14           MR. ROSENFELD:  Let me make sure I've got

15 the right ones.

16           THE COURT:  Thank you.

17           MR. ROSENFELD:  Sure.

18           Your Honor, although Mr. Rovens discussed

19 this omnibus motion that he put it in a very few

20 minutes, I've got a lot more to say about this motion

21 because I think it implicates some fundamental

22 questions about the antitrust standards that are

23 going to be applied here.  And so I really want to

24 start there.

25           Several times Mr. Rovens said, "Conduct is
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 1 illegal.  That's the end, and you can't justify

 2 illegal conduct by saying everybody is doing it."

 3           The analysis that the court and ultimately

 4 the jury is going to have to go through in a

 5 monopolization case is not quite so simple.  It's not

 6 as if conduct is illegal or legal, and it's just

 7 flipping a switch.  The analysis is much more nuance

 8 as the touchstone in this area is the Court of

 9 Appeals decision in U.S. v. Microsoft.  And I think

10 it's very interesting when we spent several days

11 before Your Honor talking about collateral estoppel,

12 plaintiffs talked a great deal about

13 U.S. v. Microsoft and everything it stood for and all

14 the lessons it taught us.  I don't believe there was

15 anything more than a passing reference to U.S. v.

16 Microsoft in this motion.  Instead, the authorities

17 they relied upon were authorities from 1913 and 1939

18 and so on.  The status of the antitrust laws was

19 quite different.

20           I think everybody would acknowledge that

21 U.S. v. Microsoft, and particularly the Court of

22 Appeals decision, sets out the rubric.  So what does

23 it look like?  What do the plaintiffs have to prove

24 and what can the defendants show before a conclusion

25 that Microsoft has illegally acquired or maintained a

Pristine Unsigned Page  78



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 monopoly to be found?  U.S. v. Microsoft says it's a

 2 four-part test.

 3           The first part of that test is a

 4 demonstration by a plaintiff that there has been some

 5 anticompetitive effect, but that is not the end of

 6 the inquiry.  That is the beginning of the inquiry.

 7           The court goes on to say then that a

 8 defendant is entitled to respond to that by offering

 9 a procompetitive justification.  That is a reason why

10 this behavior enhances efficiency, is a value to

11 consumers and the like.  In other words,

12 procompetitive justifications.  That's the second

13 aspect of the inquiry.

14           The plaintiff then is put in a position

15 where the plaintiff can either attempt to rebut that

16 procompetitive justification.  They can say, "Not

17 so."  Or they can say, "That's a pretext.  That's not

18 really what they wanted to do."

19           Alternatively, the plaintiff can say,

20 "Okay.  That's fine.  That conduct has these

21 anticompetitive effects.  These procompetitive

22 benefits.  We have to balance them."  And if the

23 procompetitive effects outweigh the anticompetitive

24 effects, it's not a violation.  And if the

25 anticompetitive effects outweigh the procompetitive
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 1 benefits, it is a violation.

 2           Now, that four-part test is very important

 3 because it tells us a lot about the types of evidence

 4 that can come in.  This is a very broad-gauged

 5 inquiry where a defendant is allowed to discuss why

 6 it runs its business the way it does, what the market

 7 forces are, why it's succeeded or not succeeded and

 8 how other players operate in the marketplace.

 9 Because that might tell you whether a particular

10 piece of conduct is procompetitive or

11 anticompetitive.

12           And that is exactly what the court in

13 U.S. v. Microsoft said.  If I could ask you, Your

14 Honor, to turn to the second slide -- or piece of

15 paper, I'm sorry.  It talks about why similar conduct

16 by firms without market power, "without market power"

17 can be used to show that the conduct is not

18 anticompetitive.  The court said, "Firms without

19 market power will bundle two goods only when the cost

20 saving from joint sale outweighs the value consumers

21 place on the separate products."

22           So bundling by all competitive firms

23 implies strong net efficiencies.  In other words, if

24 Microsoft wants to say, "Look, we bundle because it's

25 efficient, because consumers like it," then one piece
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 1 of evidence that we can offer to support that

 2 argument is that other firms who don't have market

 3 power have nonetheless elected to do the same thing.

 4           And it is precisely the fact that they

 5 don't have market power that supports the inference

 6 that maybe this was done for a procompetitive reason.

 7           So the notion that conduct by somebody with

 8 market power can't be compared to conduct by somebody

 9 without it, which is the predicate of plaintiffs'

10 motion, is wrong, flatly wrong.  Flatly ruled out by

11 U.S. v. Microsoft.  I want to spend just a minute or

12 two on several other quotes.

13           If you look at the second sheet of paper,

14 "Firms without market power have no incentive to

15 package different pieces of software together unless

16 there are efficiency gains from doing so.  The

17 ubiquity of bundling in competitive platform software

18 markets should give courts reason to pause before

19 condemning such behavior in less competitive

20 markets."

21           Now, at the very least, Your Honor, the

22 Court of Appeals is saying that evidence is at least

23 relevant.

24           I'm not arguing that it ends the inquiry,

25 but plaintiffs are suggesting we should not even be
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 1 able to present that relevant evidence to the jury.

 2 And yet the Court of Appeals is saying, "It's

 3 precisely that kind of evidence that bears on whether

 4 there is a procompetitive justification for the

 5 conduct or not."

 6           The last sheet says exactly the same thing.

 7 "If OS" -- that is operating system -- "vendors

 8 without market power also sell their software bundled

 9 with a browser, the natural inference is that the

10 sale of the items as a bundle serves consumer demand

11 and unbundled sale would not."  In other words, the

12 conduct by other market participants, the sort of

13 "others do it too" argument that Mr. Rovens made

14 reference to is precisely the kind of evidence that

15 is admissible and the Court of Appeals says is very

16 relevant to the issue of whether there is a

17 procompetitive justification.

18           And the issue of whether there is a

19 procompetitive justification is one of the key

20 elements in the inquiry as to whether the conduct is

21 pro- or anticompetitive.  So, in effect, granting

22 this motion would simply preclude us from offering

23 evidence in our defense that the Court of Appeals in

24 U.S. v. Microsoft, the case that these plaintiffs

25 rely upon, say is some of the very best evidence
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 1 about whether efficiency and consumer benefits are

 2 served by the conduct in question.

 3           In short, this motion either grossly

 4 misunderstands antitrust law or is attempting to pull

 5 a fast one.  This evidence is plainly admissible.

 6           I want to talk about -- and I'm going to go

 7 in a slightly different order -- plaintiffs challenge

 8 the admission of six kinds of evidence under the sort

 9 of "everybody does it" heading.

10           One is license agreements.  They say, "We

11 use restrictive licenses, including per processor and

12 per system licenses and other kinds of licenses that

13 are at issue.  And we designated testimony and

14 evidence that shows that others have used licenses

15 with the same or similar provisions.  Why do we want

16 to do that?  Because it demonstrates or at least is

17 relevant to the question of whether there is a

18 procompetitive justification for those kinds of

19 licenses.  And the fact that others, without market

20 power, have the same kind of licenses is, as the

21 Court of Appeals says, good evidence.

22           The second category, not disclosing APIs.

23 Plaintiffs say Microsoft didn't disclose APIs.  We

24 say, "You know what?  If you go out and look at other

25 operating systems and software vendors, you will also
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 1 find that they are not perfect in their disclosure of

 2 APIs."

 3           Why is that relevant?  Number one, it tends

 4 to establish what is the standard commercial practice

 5 in the marketplace which suggests that maybe the

 6 reason for this is not anticompetitive behavior, but

 7 it may have something to do with the difficulty in

 8 documenting APIs.  It may have something to do with

 9 the difficulties in how software is written.  It may

10 explain why there is a procompetitive or at least a

11 benign justification for that conduct.  Again, all

12 we're saying is that it's relevant.  We're not saying

13 that it's dispositive.  That is for the jury.  But

14 it's relevant to that inquiry.

15           Third category, and this hits right in the

16 heart of what the Court of Appeals has said, bundling

17 and preloading.  It says, "Microsoft bundles Internet

18 Explorer with Windows," and that was anticompetitive.

19 And we say, "You know, Lotus bundled its applications

20 software.  Novell bundled its netware software with

21 DOS.  IBM was trying to get commitments to preload

22 OS/2, that is, to bundle it."  Again, what is the

23 relevance of that?  Well, it may suggest that there

24 is a procompetitive justification for bundling, that

25 is, maybe there is a good-efficiency justification
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 1 for bundling those two products.  And demonstration

 2 that people even -- or producers even without market

 3 power bundle is, as the Court of Appeals in the three

 4 pages of quotes that I gave you, Your Honor,

 5 addressing this precise issue of bundling.  And it

 6 says over and over and over again, "The conduct of

 7 others without market power is very relevant, very

 8 relevant to the inquiry."

 9           Vaporware.  I can go on, and I don't know

10 if I need to go through all of these, Your Honor, but

11 there is Vaporware, that is, product

12 preannouncements.  Microsoft makes product

13 preannouncements and you know what?  So does almost

14 everybody else in the industry.  Now, that doesn't

15 mean it's right.  But it does raise an issue about

16 whether people do it in this industry because maybe,

17 just maybe they are not very good at predicting when

18 software products are really going to roll off the

19 production line.  There may be something about making

20 software that makes it a little hard to predict.  And

21 the fact that not only Microsoft but other folks who

22 write and distribute software have problems

23 predicting may tell you it is not anticompetitive

24 conduct.  It is the nature of the marketplace.

25           Free products.  Microsoft gave away the
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 1 browser.  Plaintiffs say there was something wrong

 2 with that conduct.  Microsoft said, "It's not just

 3 us.  Novell gave away their operating system.  Lotus

 4 gave away OmniPro, which was a word-processing

 5 software.  Other people do it, even people without

 6 market power because it may be an efficient

 7 distribution network that is responsive to consumer

 8 needs, wants and demands.

 9           And the fact that people without market

10 power do it is very relevant to whether there is an

11 efficiency justification as opposed to merely an

12 exclusionary justification.

13           That's why the Court of Appeals said this

14 kind of evidence is relevant, and that's all we're

15 asking for.

16           We've cited in our brief a number of cases

17 in addition to U.S. v. Microsoft that make it clear

18 that this kind of other conduct by parties without

19 market power is relevant.  Plaintiffs rely

20 principally, I think, in fact, almost exclusively on

21 two cases.  One is a 1970 -- excuse me -- 1917 case

22 involving price fixing.  That is an agreement between

23 a manufacturer and a distributor that a price would

24 be set and fixed.  And plaintiffs are right.  You

25 can't justify price fixing, which is, per se, illegal
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 1 under the antitrust laws by saying everybody does it.

 2 With price fixing, you don't go through the

 3 procompetitive and anticompetitive effects because

 4 the law says, "We don't care.  We don't care.  You

 5 get together to fix prices, that's all we need to

 6 know.  If it didn't hurt a soul, we don't care."

 7           That's not true in monopoly cases.  In

 8 monopoly cases the procompetitive and anticompetitive

 9 issues are front and center, and the reason is clear

10 and important.  In monopolization cases we are

11 looking at the conduct of a single entity.  And

12 virtually every act they engage in can give rise to a

13 claim of anticompetitive conduct, and so you have to

14 be able to look at it and justify either the pro- or

15 anticompetitive benefits.

16           The other case plaintiffs rely upon

17 involves a labor dispute in the coal fields.  In

18 Iowa, Illinois and Indiana where the method for

19 fighting was bombing, a claim was brought under the

20 antitrust laws against the unions that they were

21 through their bombing campaign trying to collectively

22 impose their will on the mine owners.  And not

23 surprising, the court said the fact that other people

24 may use bombs doesn't justify your bombing campaign.

25           That's the best they can do, Your Honor.
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 1 The fact that they've ignored the authority that is

 2 right on the mark in U.S. v. Microsoft, a case they

 3 rely upon in this court, I think, speaks volumes

 4 about the bona fides of that claim.  That one is

 5 simply profoundly at odds with accepted antitrust

 6 jurisprudence.  That evidence is plainly irrelevant.

 7           Let's go to the second category here.  One

 8 other thing I want to say here.  Plaintiffs talk

 9 about how prejudicial this evidence is saying

10 "everybody else does it."  They say it's prejudicial.

11           And I've come to the conclusion, after

12 reading their briefs, that plaintiffs use the words

13 oftentimes "prejudicial" and "probative" as synonyms.

14 Evidence that does tend to be directly relevant to

15 the matter at issue, directly probative, plaintiffs

16 like to characterize as prejudicial.  But that's not

17 what the law means.  This is not evidence that will

18 inflame or horrify the jury.  It is evidence about

19 commercial practice that is relevant to the standard

20 inquiry under Section 2 of the antitrust laws.

21 Section 2, which is incorporated and harmonized with

22 Iowa antitrust law.

23           Now, let's go to the second argument here.

24 And this is, again, Mr. Rovens took this one out of

25 order.  He talked about size, and basically he's
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 1 saying that Microsoft's efforts to talk about size of

 2 other enterprises in this case is categorically not

 3 relevant.

 4           And in particular, they give some examples

 5 of IBM, for example, and they quote Mr. Tulchin in

 6 his opening statement in Minnesota.  Your Honor, it's

 7 very important in this case to understand that

 8 collateral estoppel, which you've granted based on

 9 Judge Jackson 's rulings and the Court of Appeals,

10 applies to a three-year period, 1995 through 1998,

11 and during that period Microsoft's market power has

12 been established and can't be disputed.

13           That's three years in one market.

14 Plaintiffs haven't just sued and sought damages for

15 that three-year period, and they haven't just sued

16 and sought damages in that one market.  They are

17 seeking damages from 1994 to 2006 for conduct

18 beginning, I think, as early as 1988.  And they are

19 also seeking it in markets like the applications

20 marketplace concerning which there has been no

21 finding of anticompetitive conduct or monopoly power

22 on Microsoft's part.

23           It defies common sense and certainly

24 antitrust jurisprudence to say, "Microsoft in

25 discussing, debating and fighting about market share
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 1 and market power can't talk about the size of its

 2 other competitors.  It is hornbook antitrust law that

 3 in defining a market and in establishing market power

 4 and market share, you have to talk about the size of

 5 your competitors.

 6           It is simply beyond dispute that in all the

 7 time periods except that window of '95 to '98, the

 8 size of other enterprises are, of course, relevant in

 9 the market power determination.  So that, for

10 starters.  And that covers the bulk of the time

11 period and the bulk of the markets at issue here.

12           But there is another aspect of this that I

13 think is also important, and it is the context in

14 which Mr. Tulchin was discussing this in Minnesota.

15 As you will hear and hear and hear in the course of

16 this trial, Your Honor, and there is an argument that

17 Microsoft in the late '80s jointly with IBM worked to

18 develop a new operating system called "OS/2."  It was

19 to replace DOS.  It is also beyond dispute that

20 Microsoft was at that time a small company, and IBM

21 was the giant in the software business.

22           There are issues about who devoted the most

23 resources to the effort, who pulled the wool over

24 whom's eyes.  Who had more sway:  The applications

25 developers like Lotus and like Word Perfect.  And as
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 1 to all of those issues, among other things, the size

 2 of the companies and the ratio of resources that they

 3 devoted to the exercise and their ability to

 4 influence third parties is plainly relevant to the

 5 inquiry or to the theory that plaintiffs have

 6 advanced that Microsoft outfoxed and faked out IBM.

 7 You cannot tell that story.

 8           Harking back to Mr. Williams' discussion

 9 earlier about embedded devices, you cannot tell that

10 story without discussing the size of the competitors

11 and the resources that they were respectfully able to

12 devote to this effort.  The story just doesn't make

13 sense.  It has no context.  Otherwise, you would

14 simply say Microsoft had -- excuse me, IBM had three

15 times as many people devoted to this than Microsoft

16 when IBM may have had 300 times as many employees.

17 And the relative efforts cannot be understood without

18 knowing the full range and the full scope of their

19 differences in size and the like.

20           Similarly with Intel.  There are all sorts

21 of issues, not only about NSPs -- and some of the NSP

22 issues are covered in collateral estoppel, but I

23 think it's really important to understand collateral

24 estoppel works in many different ways.  There was no

25 determination in the Department of Justice case that
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 1 Microsoft broke the law with regard to NSP.  There

 2 was simply no determination.

 3           This court has granted collateral estoppel

 4 with regard to the facts relating to Microsoft's

 5 interaction with Intel relating to NSP.  And what

 6 that means -- and that's a generally accepted use of

 7 collateral estoppel.  It means those facts are

 8 established.  We can't present the evidence about

 9 them or dispute them in front of the jury.  But

10 liability arising from those facts has not yet been

11 determined by this court, by Judge Jackson or by the

12 Court of Appeals.

13           Similarly, there are allegations about

14 Microsoft's importuning Intel to spurn Go.  And

15 that's another story that you will hear about and

16 hear about and hear about during trial, Your Honor.

17 Again, to borrow from Mr. Williams, you can't tell

18 the story about Microsoft supposedly coercing Intel

19 on a number of different occasions without knowing

20 the size, strategic plans and focus of those two

21 companies because one man's coercion may be another

22 man's prudent business decision.  "We, Intel, do

23 better when we and Microsoft are both working in

24 tandem."  Nobody has to coerce anybody.  Sometimes

25 things just make sense, and sometimes they just make
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 1 sense without coercion.

 2           And you'll hear a lot of evidence about why

 3 a lot of these things made good sense to the market

 4 participants.  In all events, size does matter.  It's

 5 an important part of the story here, and you can't

 6 simply excise that from the canvas that both sides

 7 are going to try to paint and expect a jury to get

 8 the picture because they won't.

 9           And it's not right, and so for two reasons

10 under accepted antitrust jurisprudence, both dealing

11 with market power and market share and also with the

12 relationships between parties, one of whom allegedly

13 coerced and intimidated the other, this evidence,

14 this evidence about relative size is relevant and

15 pertinent and not prejudicial.

16           I'm sort of stunned when we hear about this

17 evidence being prejudicial.  Jurors -- this is not

18 technical evidence that jurors can't understand.

19 This is not something that they don't deal with every

20 day within the realm of common sense.  They get size.

21 They know what it means to be bigger, and they know

22 what the consequences of being bigger are.  And they

23 are able to figure out when they matter and when they

24 don't matter.  They are not children.  They really do

25 understand probably better than we do the dynamic and
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 1 how all of this plays out.  So the notion that this

 2 is prejudicial and will confuse the jury is just

 3 silly.

 4           Finally, I want to go to DRI, and I want to

 5 put this in context too.  The issue here, Your Honor,

 6 is another story that you will hear about, and that

 7 is, an allegation that Microsoft did not provide a

 8 beta release.  Now, I'll get the wrong version of

 9 Windows, but I'm sure somebody can help me with it.

10 3.1 did not provide a beta of Windows 3.1 to DRI.

11           Now, DRI is a competitor in the operating

12 system market.  So it's a threshold -- there's an

13 interesting issue about why Microsoft should have to

14 provide a competitor with its business secrets.  But

15 that's something we will talk about as the trial

16 progresses.

17           But passing that issue, plaintiffs will get

18 up in front of the jury in a plain effort to inflame.

19 And they will talk about a beta blacklist.  And, of

20 course, we know that's a loaded term, and we heard it

21 and we heard it in Minnesota and we will hear it

22 here.  And what that means is that Microsoft didn't

23 provide its competitors with intellectual property.

24           And plaintiffs go on to claim that by

25 virtue of being denied that kind of access,
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 1 Microsoft -- excuse me, DRI was harmed.  It wasn't

 2 able to compete as vigorously, and there were

 3 intentional incompatibilities in Windows 3.1 that

 4 acted to the detriment of DRI.  And if they had only

 5 had that beta, they would have been able figure out

 6 what those incompatibilities were, and they would

 7 have been able to solve the problem, and they would

 8 have been better off, and consumers would have been

 9 better off.  That's the story they want to tell.

10 They don't want us to be able to say, number one, it

11 is true we don't have a practice of giving our

12 competitors our intellectual property.

13           Number two, neither does anybody else, and

14 that's some of that "everybody else does it" conduct

15 because people want to protect their intellectual

16 property.  That's efficient.  That's prudent, and it

17 generates more innovation.

18           But the real thing they don't want the jury

19 to know is that even though DRI was not supposed to

20 get Microsoft's beta, they did.  There is absolutely

21 no dispute.  They got it.  And they didn't get it

22 from us, and you can't tell this story without

23 telling both sides.  You can't have this beta

24 blacklist story out there without also saying, "And

25 by the way, notwithstanding this horrible blacklist,
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 1 they manage to get it.  They had it.  Those

 2 incompatibilities that they couldn't reverse

 3 engineer, if they had looked at what they took, if

 4 they looked at what they took, they have it.  The

 5 quintessential 'no harm no foul.'"  And at the end of

 6 the day, in this case you've got to prove harm.

 7           And this evidence is directly relevant to

 8 the fact that DRI through some machinations that were

 9 not wholly above board were able to get access to

10 that intellectual property that we who owned it

11 didn't want them to get because they were a

12 competitor.  They were able to get it.  They got it,

13 and they figured out what was wrong with the

14 interface between their product and Microsoft's beta.

15           Now, again, I'm not saying, Your Honor,

16 that that evidence is dispositive.  I'm only saying

17 it's relevant to the issues in play in this lawsuit

18 and to just go back and I'll stop.  But to go back to

19 where I started, when you think about this evidence,

20 you have to think in terms of those four steps that

21 U.S. v. Microsoft says are required before you can

22 establish that conduct is anticompetitive.

23           Now, later this afternoon we're going to

24 talk about the additional steps when you get to other

25 experts, but just to prove that the conduct is
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 1 unlawful, you have to go through the four steps I

 2 described.  And the evidence that they want to

 3 exclude is directly relevant and germane to the

 4 question of procompetitive justifications, reasonable

 5 business justifications.  And that is Microsoft's

 6 principal defense, the defense that the law entitles

 7 it to in facing litigation like this, which involves

 8 a large number of its practices.

 9           So this motion, Your Honor, should be

10 denied.  I apologize for talking so long.

11           THE COURT:  Rebuttal.

12           MR. ROVENS:  Thank you, Your Honor.

13           First of all, on the beta, we're not

14 arguing that Microsoft can't defend itself on the

15 grounds that DRI had a copy of its beta.  The issue

16 here is very narrow.

17           Microsoft wants to tell the jury that it

18 was obtained illegal.  This isn't a lawsuit by

19 Microsoft against DRI to recover its intellectual

20 property.  This is a lawsuit by these plaintiffs,

21 this class of plaintiffs against Microsoft.  So the

22 only reason to wave a flag of illegality as it

23 relates to DRI v. Microsoft is to try to taint the

24 plaintiffs' case somehow.  The purpose that

25 Mr. Rosenfeld wants to serve here is to say that they
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 1 had a copy, therefore, there can be no damage flowing

 2 because they had a copy.

 3           He can make that point without arguing or

 4 trying to put in evidence that it was obtained

 5 illegally.  That clearly is to inflame this jury, and

 6 there's no reason for it.

 7           So nine-tenths of what he said we don't

 8 really contest.  They can certainly defend themselves

 9 and say there's no harm flowing from it, but for them

10 to argue that it was illegally obtained somehow is

11 not relevant to plaintiffs' case here against

12 Microsoft.  That's why it should be excluded.

13           It's designed to inflame the jury,

14 impassion the jury, and to deflect from Microsoft's

15 conduct.  So that motion as it relates to using the

16 term "illegally obtained" or evidence relating to how

17 DRI obtained the beta version should be excluded.

18 That they had is -- if they prove it, they prove it.

19 And I don't think there is a dispute they had it.  I

20 haven't seen testimony to that effect.

21           What Microsoft is trying to do or talking

22 about size -- and that also, I think, rolls over into

23 the other conduct by other companies that they claim

24 is similar.  What they are trying to do is really get

25 around some of these collateral estoppel rulings.
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 1           For example, there's already been findings

 2 on various issues that their conduct was

 3 anticompetitive.  If the conduct has already been

 4 found to be anticompetitive, then to try to muddy the

 5 waters with arguments that, "Well, others did it or

 6 are doing it," is improper.

 7           Even based upon counsel's argument of a

 8 balancing, whether it's pro- or anticompetitive.  He

 9 talks about findings vis-a-vis coercing Intel.  There

10 have been findings that they were coerced.  The court

11 shouldn't allow them to come in and try to prove a

12 competitive justification for conduct if it's already

13 been found to be anticompetitive, and there are a

14 series of acts like that.  Those should be excluded.

15           The other point here is it is confusing and

16 prejudicial to this jury to put in evidence -- and it

17 will probably be lengthy and will lengthen this trial

18 more than it is scheduled as it is now -- to try

19 other issues about other companies in this case.

20 Microsoft certainly tried to prove its procompetitive

21 conduct to its witnesses, to its activities, to its

22 justifications, but what they want to do is try to

23 drag in companies that don't have market power, to

24 try to drag in companies that they claim engaged in

25 similar conduct, to try convince this jury that it's
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 1 okay.

 2           The custom and practice in one of the cases

 3 that wasn't cited here or referenced to the court by

 4 Mr. Rosenfeld is the Rambus, Inc. v. Infineon Tech,

 5 304 F.Supp.2d 812, Eastern District of Virginia 2004.

 6 And that case held discovery related to third party

 7 industry practices would be unnecessary despite

 8 amendment adding an antitrust claim because, quote,

 9 evidence of industry custom and practice is no

10 defense to otherwise unlawful conduct.

11           So we've heard Microsoft say, "Well, this

12 was the custom in the industry here, these volume

13 licenses were the custom of the industry or bundling

14 was the custom in the industry."  That argument and

15 that evidence is very confusing for the jury.  It has

16 limited probative value, if any at all.  And they can

17 defend their actions based upon their conduct and

18 their witnesses without dragging in what other

19 companies may or may have done because what that is

20 going to open up is a response from the plaintiffs to

21 establish that, "Well, if other companies were doing

22 that, they were doing it because Microsoft was a

23 monopolist and they were trying to survive what

24 Microsoft was doing."  Or, "There are other reasons

25 that those are being done."  And so it's going to
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 1 open this case up to involve evidence that really is

 2 marginally relevant at best.

 3           So I think that evidence that "everyone is

 4 kind of doing it" (a) legally is not allowable

 5 because it's custom and practice that that type of

 6 conduct is not admissible.

 7           And, secondly, it will extend this trial.

 8 It will confuse the jury, and it will be prejudicial

 9 in this case.  And so for those reasons I think that

10 the motion should be granted.

11           MR. ROSENFELD:  Your Honor, could I beg for

12 two minutes?

13           THE COURT:  As soon as he's done.

14           MR. ROVENS:  The size of the companies.

15 Again, we're not arguing that they can't put in

16 evidence as to the financial condition of companies

17 within various markets.

18           The problem here is, and it seems like its

19 been glossed over, is that they want to put in, as a

20 general matter, "Okay.  IBM had revenues of so many

21 billions of dollars at a time when Microsoft only had

22 revenues of hundreds of millions.  IBM had 1,000

23 employees who could possibly have worked on a project

24 when Microsoft only had 1,000 employees."  That type

25 of testimony and evidence is not relevant.  It's too
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 1 broad.  It's not focused analysis on the issue of

 2 market power within these particular markets.

 3           So we're not saying that they can't carve

 4 out the market, but what they want to do is make this

 5 general argument to this jury that how could a little

 6 guy push a big guy around.  That's the thrust of the

 7 motion.  They shouldn't be allowed to do that on that

 8 general level.  If they want to try to put in

 9 evidence on the market-by-market level, that's fair.

10 But that is not what they want to do, and that

11 clearly is designed to confuse the jury and it would

12 be prejudicial.

13           And for those reasons we would submit on

14 the papers.

15           THE COURT:  Yes, sir.  Go ahead.

16           MR. ROSENFELD:  Two minutes, briefly.

17           Number one, I want to be clear.  In

18 collateral estoppel, we're not trying to get around

19 the collateral estoppel finding.  The categories of

20 conduct that I identified for you are not categories

21 that are covered by collateral estoppel in this case.

22 Collateral estoppel covers a three-year time period.

23 So that really is a red herring.

24           The second red herring is that if you allow

25 this evidence in, all of a sudden the jury is going
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 1 to be buffeted with information about third parties.

 2 Your Honor, plaintiffs have submitted a witness list

 3 of some 60 live witness.  I think it's a little over

 4 60.  Virtually all of them are from third parties.

 5 Their case is going to be out of the mouths of third

 6 parties.  Those companies -- Novell, DRI, IBM,

 7 Lotus -- those are the witnesses who are going to be

 8 in this courtroom.  The jury is going to deal with

 9 those witnesses.  They simply don't want us to be

10 able to fully and fairly to cross-examine them.

11 Those third parties are the core of what plaintiffs'

12 case is about.

13           Last point, Rambus.  The amended

14 counterclaim in Rambus was a counterclaim about

15 spoliation in connection with standard-setting

16 practices in an industry.  And the court said the

17 fact that other companies like Rambus also destroyed

18 documents in the context of a standard setting is no

19 defense.  That's the little slug of conduct that was

20 at issue in Rambus.  The law is clear to prove a

21 procompetitive justification you can focus -- and,

22 indeed, it is some of the most probative evidence to

23 focus on the practices of those in the industry

24 without market power.

25           Thank you for indulging me.
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 1           MR. ROVENS:  Just one point, Your Honor.

 2           Counsel is saying these things, but they

 3 are not accurate.  I mean, there are findings.  And

 4 there have been collateral estoppel findings, and he

 5 raised that Microsoft did coerce Intel into blocking

 6 Sun development of Java.  There's been findings to

 7 that effect.

 8           So to the extent there have been these

 9 findings of anticompetitive and there was liability

10 from it, they should not be left to try to undermine

11 these findings.  And I think counsel has acknowledged

12 that they are not going to do that.  But, you know,

13 without an order to that effect, I don't think we're

14 safe here.  And so there have been findings of

15 anticompetitive conduct and liability going to those,

16 and clearly those should not be allowed to be

17 undermined by these arguments of procompetitive

18 effects when there's already been a collateral

19 estoppel finding.

20           Thank you.

21           THE COURT:  Very well.

22           Plaintiffs' motion concerning experts.

23           MR. ROVENS:  That's me, again.

24           Doug Rovens for the plaintiff.  This is

25 another omnibus motion, which we tried to keep the
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 1 paper down by combining some of these things.  I'm

 2 going to address the issue relating to Mr. Hubbard,

 3 to Mr. Laurence, and to this issue of evidence of

 4 experts being a married couple.  And then

 5 Mr. Williams has the other couple of experts.

 6           With respect to Mr. Hubbard -- Professor

 7 Hubbard, I should say, there are three areas of

 8 testimony that we think is inappropriate.  And they

 9 are as follows:  One relates to any opinion by him or

10 recitation of the quality of Microsoft software

11 products that are at issue in this case or in general

12 or the ones that are not at issue.

13           The second relates to testimony or opinions

14 by Professor Hubbard essentially that Microsoft is a

15 good citizen.  And for some reason the good-citizen

16 defense is relevant in this case.

17           And then the last one is an area where

18 Professor Hubbard engaged in some faulty

19 price-comparison arguments that are highly misleading

20 and are totally irrelevant.

21           And it's those three areas that have to be

22 contained in Section 3 of his report, which is

23 Exhibit A to the motion, which we're asking the court

24 to prevent him from testifying about.

25           First of all, the quality, software-quality
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 1 issues.  Professor Hubbard has no expertise in

 2 software-quality issues.  I mean, he's an accountant.

 3 He's an expert in financial matters, but he's

 4 certainly not an expert in computer science or an

 5 expert in using computers, as far as I can glean from

 6 viewing his qualifications, or an expert in software

 7 quality.

 8           Now, he testifies in his report, and we

 9 assume he's going to testify similarly -- we had some

10 of this testimony in his deposition -- that because

11 Microsoft has quality products, that for some reason

12 he believes that that has provided them a competitive

13 edge and it's beneficial to the community in general.

14           The purpose of that is to try to get --

15 from out of the mouth of an expert -- testimony that

16 Microsoft would have to put in through fact witnesses

17 otherwise.  What they are trying to do, and this, I

18 think, is the purpose of the testimony is to give the

19 imprimatur to Microsoft products and the quality of

20 the products from an expert witness's mouth.

21           And this is an expert who doesn't have the

22 expertise to opine us to that.

23           So all he's doing is reading reports and

24 parroting those and saying, "Well, you know, these

25 are quality products."  And he should not be allowed
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 1 to do that because whether Microsoft products are

 2 quality or not quality products from a consumer

 3 standpoint, if that's going to be presented in the

 4 case, should be presented by appropriate witnesses

 5 and not through the mouth of an expert who has no

 6 experience, who hasn't tested the products, who

 7 hasn't evaluated the products and can't opine on the

 8 quality of the products.

 9           So the second point is whether they are

10 quality products or not is really not relevant

11 because the issue here is the price that is being

12 charged for these products.  So, you know, could they

13 have been better quality?  Not so good quality?  You

14 know, I don't know.

15           But the argument that it's a quality

16 product really does not have much relevance here and

17 especially coming from the mouth of an expert

18 witness.

19           If it's going to be presented by a fact

20 witness, we can deal with it then, whether it's

21 relevant or not in the context of how it's presented.

22 But for an expert just to repeat what an expert has

23 read and to basically make affirmative statements as

24 to the quality of the software is not an appropriate

25 basis for expert testimony, we don't believe in this

Pristine Unsigned Page  107



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 case, and should be excluded.

 2           The second area is what I refer to as the

 3 "good citizen" argument.  Again, we think that's just

 4 irrelevant.  It's not a defense to a monopoly

 5 overcharge case that a monopolist's illegal conduct

 6 may provide some general economic benefits to society

 7 as a whole.  If that were the case, you know, you

 8 would really never have a monopoly claim for any

 9 product that had some benefit to society.

10           Professor Hubbard spends a lot of time in

11 his report talking about these peripheral benefits

12 and how IT has grown and how it's provided jobs and

13 job opportunities and technology is a wonderful thing

14 worldwide.  I don't think any of us disagree with

15 that.

16           The point is it's not relevant to any issue

17 in this case.  Whether Microsoft products provide

18 some benefit to society in general, which is

19 essentially what Professor Hubbard is testifying

20 about, is really not pertinent.  I mean, for example,

21 he says -- and this is at page 29 of his report --

22 that law enforcement in Boston and some other cities

23 have used Microsoft products and they are wonderful

24 and they track felons and criminals and they've been

25 beneficial to society.
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 1           He talks about healthcare, for example.

 2 Microsoft products are used in the healthcare

 3 industry.  Isn't that great?  Because now we can

 4 track procedures this year.

 5           And then he talks about the economy as a

 6 whole and essentially that the economy would suffer

 7 but for Microsoft products.

 8           That type of evidence and testimony is

 9 really not relevant.  It's generalized discussion by

10 a witness who doesn't have any expertise in those

11 specific fields.

12           And he is, again, becoming a fact witness

13 rather than giving opinions based on appropriate

14 areas that he would have expertise about.

15           And the purpose, again, is to try to paint

16 Microsoft as being this great citizen and what

17 wonderful things Microsoft has done for the world.

18 That is not relevant to the antitrust-pricing case.

19 And it is certainly misleading and prejudicial and,

20 again, would open up this case to challenges as to

21 the true quality of Microsoft products.  And, you

22 know, how wonderful the world would be without

23 Microsoft products.

24           So any marginal relevance it has, I think,

25 is outweighed by the prejudice and the undue
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 1 consumption of time that it would take to present

 2 that type of testimony, especially coming from an

 3 expert witness.

 4           The last area is price comparison.  And

 5 this, again, is, I think, designed just to mislead

 6 the jury and to inflame the jury and to have the jury

 7 rule on this case based upon irrelevant comparisons.

 8 And here is an example.

 9           In his report he compares the value of

10 Microsoft operating system with a one-month value of

11 Verizon Services.  And he says, you know, for 57

12 bucks you only get one month of Verizon, but, boy,

13 you get an operating system for four years from

14 Microsoft.  So how could it be -- how could the price

15 of the operating system be too high?

16           He compares it to three to five months of

17 NetFlix.  Fifty-seven bucks, three-to-five months of

18 NetFlix/Microsoft operating system.  Which would you

19 rather have?  How could it be too expensive?

20           Three to five months of AOL or two to three

21 months of AOL?  Same price.  So how could it be too

22 expensive?

23           Those are very misleading and are not

24 relevant because he's not comparing competitor

25 products.  He's trying to make some general comment
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 1 statement about the price of a product in one market

 2 versus what you could do with the same money in

 3 another marketplace.  That's just a misleading

 4 argument.  It doesn't have any relevance.

 5           He also argues in the same area of his

 6 report that for 128 bucks -- talking about another

 7 Microsoft product -- you can get two to three months

 8 of State Farm Insurance.  How can you possibly

 9 compare State Farm Insurance with a Microsoft product

10 and have a relevant argument that somehow that

11 comparison should be evaluated by the jury in

12 deciding whether Microsoft has overcharged for its

13 products?  It just doesn't make any sense, and it's

14 very misleading.

15           Are we then going to have to go in and

16 determine what State Farm's cost of service are and

17 its business and the coverages?  I mean, you know, it

18 opens up all of those issues if it were allowed.  And

19 it doesn't have any relevance in this case.  They are

20 comparing apples and oranges, and that should not be

21 allowed.

22           The one I thought was very amusing was you

23 can have four people to dinner at the Olive Garden,

24 and he footnoted what you could eat for 57 bucks at

25 the Olive Garden.  So that's the type of pitch they
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 1 want to make is, "Boy, would you rather go get an

 2 operating system from Microsoft or go to the Olive

 3 Garden and eat for four and have breadsticks and

 4 salad and pasta?"

 5           Those types of arguments should not be

 6 allowed in this case.  They are frivolous, and they

 7 are very misleading.  And we would ask those three

 8 areas of his testimony be precluded, and those are

 9 the ones that are included in the third set.

10           If you don't mind, maybe I'll jump to

11 Laurence.  Then I can talk about the issue of the

12 marriage of our experts.  And then Mr. Williams can

13 talk about the other two witnesses.

14           The problem that we've presented, and it's

15 in the paper and I'm not going to waste much time on

16 it with Lawrence, is this:  He admits that he's not

17 qualified to testify as to damages.  Exhibit F to the

18 motion, his deposition, 128, 129 is where that

19 admission is given.

20           Exhibit E is another section of his

21 deposition that is attached to the motion, pages 56

22 and 57.  He testifies that Janet Netz, our expert,

23 overstated the damages.

24           So on the one hand, you have an expert who

25 says, "I'm not qualified to testify as to damages in
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 1 this case.  I could calculate them if I wanted to.  I

 2 wasn't asked to do it.  That's not my expertise."

 3 But then someone who admittedly is not an expert on

 4 damages theories in this case wants to turn around

 5 and testify that Professor Netz has overstated the

 6 damages.

 7           The fact that he's not qualified on damages

 8 in this case, I think, disqualifies him from trying

 9 to critique Professor Netz's damage calculations.

10 We have other expert witnesses who can do that.  But

11 Lawrence is not one of them, and it's kind of as

12 simple as that.

13           And if I could, I would like to move on to

14 the last issue in our motion other than the other two

15 experts that Mr. Williams will talk about.  And this

16 is a question about whether Microsoft should be

17 allowed to comment on the fact that MacKie-Mason and

18 Janet Netz are husband and wife.  And we moved to

19 preclude any reference to the fact that they are

20 married.  They are both professionals.  They do work

21 together, and they are both experts in this case.

22           The theory that has been presented by

23 Microsoft as to why they should comment on that is

24 essentially that, "Well, it goes to bias or

25 credibility that Ms. Netz may not critically look at
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 1 MacKie-Mason's report analysis on which she relies

 2 because they are married."

 3           I mean, if she's anything like my wife, my

 4 wife doesn't believe anything I say.  So you can

 5 critically look at that, I'm sure, but the point is

 6 this:  The fact that couples marry doesn't go to

 7 bias, doesn't go to credibility.

 8           They can certainly challenge Ms. Netz on

 9 her analysis of the MacKie-Mason report and what she

10 did to drill down into it and what she relied on and

11 what she didn't and did she check it.  They can

12 question on all of those issues without having to

13 tell the jury that, "And, oh, by the way, they are a

14 married couple.  Wink-wink, ha-ha."  It really is not

15 relevant.  And they can certainly question her

16 credibility and challenge what she did vis-a-vis his

17 report by questioning her about the report, but not

18 commenting on the fact they are husband and wife.

19           So we think it's another one of those

20 pieces of evidence that serves no legitimate purpose

21 here.  It's not relevant, and it's trying to

22 influence the jury improperly to make a decision on

23 something that really has no relevance in the case.

24 And with that, do you want to hear from --

25           MR. ROSENFELD:  It's up to you, Your Honor.

Pristine Unsigned Page  114



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 Would you like me to jump in the middle or --

 2           THE COURT:  Let's hear the rest.

 3           MR. ROVENS:  I'll turn it over to

 4 Mr. Williams then.

 5           MR. WILLIAMS:  Good afternoon, Your Honor.

 6 I'm handling the issue of Dr. Deloris Wright and

 7 Dean Calkins.  And I would like to start with

 8 Dr. Wright.

 9           And I would like to pick up with or start

10 with the basic premise that as you've already heard,

11 that it's not a defense to anticompetitive conduct

12 that the defendant's products are really, really good

13 so they should get a pass for violating the antitrust

14 laws.  And Microsoft doesn't dispute this in its

15 motion papers, certainly not with respect to

16 Dr. Wright.  But the problem is that the way her

17 testimony is structured, she runs afoul of that

18 principle, whether intentionally or not.

19           In her report -- and Microsoft, I'll give

20 them some credibility, on page 13 of their resistance

21 brief, they do a fair job of summarizing her

22 testimony.  Now, of course, we don't agree with it

23 substantively, but they do describe what she's going

24 to testify about, on page 13 of their resistance

25 brief.
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 1           And so you look at that in the first

 2 paragraph they say, "Okay.  Her first job is to

 3 challenge Dr. Netz's methodology for proving impact

 4 and damages."  And in an upshot, what Dr. Wright says

 5 is that she did not properly analyze the markets at

 6 issue in this case and pick comparable markets as a

 7 comparison.

 8           And she says, In this case the markets at

 9 issue are characterized by strong network effects;

10 that because of these network-effect benefits,

11 consumer decisions will drive the market to a tipping

12 point where they will choose a de facto standard.

13 And once that de facto standard is chosen, it often

14 or generally is a standard of a firm that becomes

15 the dominant standard.  And that allows the firm to

16 essentially charge super-competitive prices or higher

17 prices than an otherwise non-monopolistic market

18 would otherwise bear.  And her point, while not

19 making a legal conclusion, seems to be this is

20 natural.  This is a natural tendency.

21           Backing up a little bit, the network

22 effects go as follows:  It's to everyone's benefit to

23 add more people to the network.  That enhances the

24 value of what everybody has.  Think of a telephone

25 network.  The more people on the network, the more
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 1 people you can call.  And so people will all try to

 2 get on to that network to the exclusion of other

 3 networks, is basically the way it works.  You can

 4 have direct-network effects like in the telephone

 5 example.  And here the network effects, the network

 6 benefits were file compatibility, file sharing,

 7 things like that.  If you have Windows and I have

 8 Windows, we can swap files.  And that is a direct

 9 network benefit.

10           There are also indirect-network benefits.

11 And she doesn't make this distinction in her report,

12 but she acknowledges the existence of it.  And an

13 indirect-network benefit would be developers who will

14 write to a platform that has a large consumer base

15 because of all the direct-network effects.  Everybody

16 wants to get on to that network.  And because they

17 write more programs, the more consumers want to get

18 onto the network because there are more programs

19 available on that platform.  So that's sort of an

20 indirect thing.

21           Developers aren't the same as the end

22 users, obviously, but what each of them does enhances

23 what the other does.  As more consumers get onto the

24 network, then more developers want to write to it.

25           This is the kind of concept that
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 1 Judge Jackson was talking about in his findings.  And

 2 she says that characterizes the markets at issue, the

 3 OS market and the applications market.  And she says

 4 because of that as more consumers get onto the

 5 network, the market will tip to one standard because

 6 it doesn't benefit people to have multiple standards,

 7 according to her analysis.  And she says Dr. Netz

 8 didn't properly consider that so, therefore, her

 9 analysis is flawed.

10           And we have responses to all of that, and

11 we're not quarrelling with that.  That isn't the

12 problem.  The problem is what else she does.

13           What else she does is she goes on from

14 there to say:  Well, what are some of the benefits?

15 Not network benefits, mind you, but just benefits,

16 benefits from Microsoft products.  And in the last

17 half of her report, she embarks on what was

18 essentially an extended surfing episode of the

19 Internet, looking for references to Microsoft

20 products, preferably being used in Iowa because this

21 is an Iowa case where people are talking about how

22 great Microsoft products are.  And so she plucks

23 these things out of cyberspace, puts them in

24 footnotes to her opinion and says, "See?  Consumers

25 really like Microsoft products.  Therefore, this is
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 1 why Microsoft is so successful in the marketplace."

 2           And I can refer you to the specific parts

 3 of her opinion or of her report that talk about this.

 4 She talks about Iowa consumers, generally, first of

 5 all, and all the good things those aspects do for

 6 consumers.  She says, "I demonstrate how computers

 7 and software have enabled participants in these

 8 sectors to increase their efficiency, expand their

 9 marketing efforts, reduce their costs and contribute

10 to the Iowa economy."

11           She goes into small businesses as one

12 sector of the economy that she focuses on.  And she

13 goes through in a couple of paragraphs talking about

14 these little snippets that she pulled off the

15 Internet that are small business Web sites, things

16 like that where they apparently use Microsoft

17 products or they talk about them.  And she concludes

18 the recommendations of these organizations and the

19 benefits of a common platform explain in part the

20 choice of Microsoft by small businesses.

21           And she moves on to Iowa farms.  And note

22 that she doesn't actually focus and the evidence that

23 she cites isn't really of Iowa farms.  It's of

24 Missouri farms, for the most part, and Missouri

25 farmers.

Pristine Unsigned Page  119



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1           But putting that aside after, again, going

 2 through a few cherry-picked examples, she says, "The

 3 benefits farmers realize from PCs, the Internet and

 4 Microsoft products contribute to consumer selection

 5 of the contested products and Microsoft's financial

 6 success."  And she does the same thing with respect

 7 to healthcare industry and the same thing with

 8 respect to insurance organizations.

 9           Going through, picking out these little

10 excerpts, extolling the virtues of Microsoft products

11 and then says, "See, there you go.  Microsoft makes

12 really good products.  That's why they are so

13 successful."

14           Here is the problem with that.  First of

15 all, what she's talking about is really monopoly

16 acquisition and not monopoly maintenance.  And she

17 made that very clear in her deposition.  It's at page

18 88.  And, Your Honor, I don't know if her deposition

19 is in the record or not.  It doesn't look like the

20 entire thing is.

21           I would like to hand that up, if I could,

22 so Your Honor has a copy of it.

23            All I have is the rough draft copy of it.

24 We can substitute it with the final copy.  I don't

25 think that's gone through the read-and-sign process
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 1 yet, if it's even been submitted to the parties, but

 2 at page 88 I asked her:

 3           "Question:  Did you need to know

 4       how -- or did you ask them to provide

 5       you materials that would tell you how the

 6       de facto standards came to be in the

 7       markets at issue?"

 8           And that sentence, I believe, related to

 9 defense counsel.

10           And her answer was:

11           "Well, the way that I answered that

12       question for myself and in the report was

13       the way we described just prior to break."

14           THE COURT:  I have two different page

15 numbers.

16           MR. WILLIAMS:  Oh, you do.  It's

17 actually --

18           THE COURT:  I have a page number at the

19 bottom and a page number on the right-hand margin.

20 Which one do you want me to refer?

21           MR. WILLIAMS:  I was referring to the

22 right-hand margin page.  The bottom page is 78

23 instead of 88.  Maybe it would be easier to use that.

24           THE COURT:  Okay.

25           Line 5?
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 1           MR. WILLIAMS:  That's her answer.  It

 2 starts at line 5, and I was about halfway through it.

 3           Picking up on line 7 she says:

 4           "This is a market, in my view, that has

 5       a natural tendency toward a de facto

 6       standard.  And so what I was interested

 7       in was materials that would help to

 8       explain the benefits which drove the

 9       purchasing decision, which drove the

10       movement to the de facto standard, et

11       cetera, as we talked about already."

12           So what she's talking about is what pushed

13 consumers to the tipping point that then resulted in

14 a de facto standard.  It's not about monopoly

15 maintenance.  It's about monopoly acquisition.

16           Now, with respect to the OS market,

17 monopoly acquisition isn't at issue.  We're not

18 talking about monopoly acquisition.  We're talking

19 about monopoly maintenance, and on monopoly

20 maintenance we have a collateral estoppel finding.

21 So whatever she's talking about can't be relevant to

22 the operating systems market.

23           On the applications side, she could be

24 talking about monopoly acquisition.  That would be

25 relevant because we do make an unlawful
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 1 monopoly-acquisition claim with respect to that

 2 market in this case.  However, the evidence that she

 3 relies upon in order to establish that it is the

 4 greatness of Microsoft products that led to the

 5 adoption of Microsoft Word and Excel and so forth and

 6 the applications market as the de facto standard.

 7 The evidence she cites for that is almost universally

 8 far past the time when monopoly had been acquired --

 9 or when monopoly -- when Microsoft had acquired a

10 monopoly in those markets.

11           Microsoft acquired it's monopoly in the

12 applications market in 1994, 1995.  But the evidence

13 that she cites talking about how great Microsoft

14 products is is from, I believe, the earliest

15 reference I saw was 1999.  Most of it, 90 percent of

16 it, is well into the 2000s.  So she's not talking

17 about monopoly acquisition.  Well, she is talking

18 about that as a theoretical concept, and that's what

19 she purports to be talking about.  But all the

20 evidence she cites doesn't go to acquisition at all,

21 it goes to maintenance.

22           She says that she's not talking about

23 monopoly maintenance at all.  So there's this

24 fundamental disconnect between what she purports to

25 be talking about and what she purports to be opining
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 1 about and what makes sense logically as a matter of

 2 economics and then the evidence that she relies upon

 3 to supposedly prove up what she's opining about and

 4 what she's relying on.  So that's one problem.

 5           The second problem is the evidence that she

 6 relies upon in many instances -- well, in all of the

 7 instances.  First of all, the evidence that she's

 8 relying upon does not pass muster because it's all

 9 hearsay.

10           Now, we all know the rule that experts can

11 rely on hearsay and other inadmissible evidence for

12 their opinions, but that's not what she's doing.  If

13 you look at her report, they are using her as a

14 conduit for hearsay.  What she does is actually

15 quotes from these hearsay passages on Web sites, puts

16 them in her report and says, "See.  This is the

17 evidence."  I mean, there's nothing added to it.

18 It's an observation of "Here, look at this.  This is

19 what farmers say about computers and Microsoft and

20 how useful they are; therefore, farmers like

21 Microsoft."  And then she jumps to the leap of,

22 "Enough farmers out there must feel the same way that

23 it pushed Microsoft products to that tipping point,

24 and it resulted as the de facto standard."

25           She doesn't do any kind of a survey.  She
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 1 doesn't do any kind of a study.  She doesn't do

 2 market research or focus groups or anything.  She

 3 searched the Internet -- or, actually, her staff did.

 4 She didn't do it.  She surfed the net and come up

 5 with the best cherry-picked excerpts they could find,

 6 put them in the report and stand back and say,

 7 "There, that proves my point."

 8           It just -- Your Honor, it just does not

 9 constitute evidence under any standard in order to --

10 or, you know, that kind of a process or that kind of

11 a report.

12           There's other problems with it.  As I

13 mentioned, the passages themselves that she cites are

14 remote in time.  They don't support what she says

15 they do.  But in many circumstances or in many

16 instances they don't even refer to Microsoft

17 products.  They refer to Peters generally, software

18 generally, not Microsoft products specifically.

19           There are references to that in her

20 deposition.  Referring, Your Honor, to the deposition

21 pages 217 where this comes up.  The bottom page

22 number is 193.

23           Now, what I did, Your Honor, is because the

24 actual Web site pages that she cites in her report

25 were not produced, I actually went to the Web sites
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 1 myself a couple of days before deposition to see if

 2 they said what she said they said.  In many instances

 3 they did not.  And if you read through this portion

 4 of her deposition, her only answer to that is, "Well,

 5 she had visited those Web sites a couple of months

 6 earlier, so they might have changed in the meantime."

 7 Other than that, she had no explanation.

 8           But, specifically, with respect to what is

 9 on page 217, picking up at line 9, where she gave

10 that explanation or she pointed out the different

11 dates between what I presented to her as an exhibit

12 and what she had actually looked at two months

13 earlier, I asked her, "Again, other than the

14 different date at the bottom of the page, do you, in

15 looking at this document, recall any differences

16 between Exhibit 11, a document that you're referring

17 to, and footnote 38," which is a citation.

18           She says, "Sitting here today, I don't

19 recall whether there were differences."

20           There's a clarifying question from

21 Mr. Pierson.

22           Then here is my question at line 19:

23           "The question I have, ma'am, is

24       whether Microsoft products are mentioned

25       explicitly anywhere in this document?
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 1           "Answer:  The one you put in front

 2       of me?

 3           "Question:  Exhibit 11, yes.

 4           "Answer:  In a very quick read through

 5       it, I don't see Microsoft mentioned."

 6           This happened time and time again with the

 7 exhibits that she cites to in her report:  That

 8 although she relies on them as evidence that

 9 Microsoft products are really, really good and

10 consumers like them, oftentimes they didn't even

11 mention Microsoft products.  So even if you could say

12 that it's somehow probative, which you can't for the

13 reasons I've given, but even if you could say that

14 the quality of Microsoft products explains their

15 monopolistic market share, she doesn't even cite

16 evidence that supports that.  She just cites evidence

17 regarding computers generally.  Just the kind of

18 evidence that would mislead a jury.

19           I mentioned the fact that some of the

20 evidence she relies on, particularly with respect to

21 farmers, does not focus on Iowa farmers.  In another

22 instance of a misleading reference, she cites

23 passages from Internet Web sites talking about

24 software that is not at issue in this lawsuit and

25 platforms that are not at issue in this lawsuit.
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 1           On page 241 is an example of that.  I won't

 2 go into the reading of it unless Your Honor wants me

 3 to, but it was a server platform that she cited in

 4 her report, which is not a platform for which we are

 5 seeking damages, but 241 is the deposition page.  The

 6 bottom page number is 214.  Actually, go to the top

 7 of that page at line 17 on page 240.  We will pick it

 8 up.  I say:

 9           And in support of that you cite to

10       how companies in the insurance industry

11       write programs to these platforms that

12       are at issue in this lawsuit, correct?

13           "Answer:  That is correct.

14           "Question:  And one of those platforms

15       is not a server platform, correct?

16           "Answer:  That are at issue in this

17       case?  That's correct.

18           "Question:  For which Dr. Netz performed

19       a damages methodology, correct?

20           "Answer:  I agree with that.

21           "Question:  So if the references

22       that you have in 40.1 and 40.2 by

23       Applied Systems and The Agency Manager

24       are references to a software program

25       that doesn't operate on the programs for
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 1       which Dr. Netz calculated damages, they

 2       are not relevant, are they?"

 3           There's an objection.

 4           "Answer:  Given the way you've worded

 5       it, if in fact it's being written on

 6       a platform that is not at issue in

 7       this case, then I agree with you that

 8       its usefulness in this case is limited."

 9           Well, those footnotes, 40.1 and those

10 paragraphs, 40.1 and 40.2 in her report talk about

11 agency manager.

12           Agency Manager is a product that is made by

13 a third party that's integrated with the Microsoft

14 operating system, but it's not Windows.  It's a

15 server operating system.  It's not a product that is

16 at issue in this lawsuit.  She doesn't mention that

17 anywhere in her report.  Apparently, she doesn't

18 appreciation the distinction, although she did when I

19 brought it up in her deposition.  And she agreed with

20 me that it's not relevant.  So again, it's another

21 misleading reference because now we're talking about

22 a product, again, ostensibly as a response to a

23 damages methodology.  She's using a product that

24 isn't even in that methodology because it's not a

25 product for which we're seeking damages.
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 1           Another instance is she relies upon

 2 Microsoft promotional literature as evidence for how

 3 good Microsoft products are.

 4           If you go to deposition page 222 -- and

 5 this will be the last one, Your Honor, I promise, but

 6 this is one that I just have to point out.  The page

 7 number is 198.  She cites to a document she got off

 8 the Internet.  In her report she refers to it in

 9 footnote 45.  This is in the healthcare section, if I

10 recall correctly.  Yes.  It's footnote 45.  It's

11 called, "ARMC Order Entry System Approves Efficiency

12 and Patient Care."  It's a January 2003 document.

13 Obviously well past the ad hoc or the tipping to the

14 ad hoc standard in either of the markets in question.

15           But putting that aside, if you go to line

16 19 at the top of page 198.  Here I ask her:

17           "If you go to the last page" -- because

18 I've gone to the Web site.  I've printed off that

19 document, and I've handed it to her.

20           "If you go to the last page on the

21       right-hand column, see there are some

22       smaller type, it says about Microsoft,

23       and then there's some verbiage.  Then

24       at the bottom there it says 'Copyright

25       2003, Microsoft Corporation, all rights
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 1       reserved, do you see that?

 2           "Answer:  I see it.

 3           "Question:  Is this a Microsoft

 4       document, Exhibit 14?

 5           "Answer:  As I sit here today, I

 6       just don't recall whether it was or not.

 7           "Question:  Just looking at it,

 8       doesn't it appear to be a promotional

 9       piece for Microsoft products?

10           "Answer:  I can see how you're getting

11       that -- to that conclusion.  Whether it is

12       or not, I don't recall."

13           Okay.  So that's as straight of an answer I

14 could get out of her in her deposition.  But the fact

15 is this is the type of evidence she was relying on.

16 It's hearsay.  All of it is hearsay.  And all of it

17 is the kind of evidence she just wants to put

18 directly in front of the jury as a conduit.  But even

19 as hearsay, it's self-serving hearsay.  It's just

20 Microsoft promotional literature.  That's not

21 evidence of anything.  But actually, though, it's

22 probably the most honest piece of evidence she has

23 because this entire section of her report is touting

24 Microsoft products and being a cheerleader for

25 Microsoft.
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 1           And, Your Honor, here is the danger, here

 2 is the prejudice that results from that is that the

 3 jury hearing that is going to think, "Oh, Microsoft

 4 makes really good products, and they have an economic

 5 expert with a real long curriculum vitae talking

 6 about it.  And as a matter of economics, that means

 7 Microsoft is successful in the market because its

 8 products are so good."  Well, that's not, (a), a

 9 procompetitive justification for binding Windows to

10 Internet Explorer, vice versa.  It just doesn't

11 satisfy that criteria, if that is what their response

12 is going to be.

13           There is no response.  What they are trying

14 to do is essentially weasel their way into a defense

15 that they do not have, which is, Microsoft products

16 are really good, give us a pass on this whole

17 monopoly thing because "Jury, you all like our

18 products, don't you?  And, you know, we've got an

19 expert that confirms that and talks about how great

20 our products are, so, therefore, you should accept

21 that, and we should get off the hook on this case."

22           That's the danger that we have, Your Honor,

23 is that these and other misleading references to

24 Microsoft products will confuse and inflame the jury

25 in that sense.
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 1           There's one final point, Your Honor, they

 2 may try to come back and say, "Well, this is really

 3 legitimate analysis because in order for Dr. Wright

 4 to fully explain the markets at issue, she has to

 5 talk to some extent about why consumers chose

 6 Microsoft products.  And so that means you have to

 7 get into the benefits."

 8           Well, that may be true.  I don't

 9 necessarily agree with that.  But here is the problem

10 is she leaves off all kinds of other characteristics

11 and all sorts of other criteria that go into that

12 cost-benefit analysis, and she admits it in her

13 deposition.

14           For example, there are switching costs

15 involved, if I currently have a Microsoft product,

16 and I'm thinking about switching to another product,

17 to maybe the Mozilla browser or something.  We talk

18 about in the deposition -- some of the alternatives,

19 the open source operating system platform.  I might

20 want to switch to that.  There are costs associated

21 with that.

22           I currently have a computer that has

23 Windows on it.  I got a sunk cost.  I had to buy

24 Windows.  It was built into the cost of my computer.

25 So I've got to eat that and buy another browser or
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 1 another operating system software.  There is going to

 2 be a learning curve possibly associated with that.

 3 There may be compatibility issues with my existing

 4 programs.  There are all sorts of switching costs.

 5 She didn't consider any of that in her deposition or

 6 in her report or her analysis, none of that.

 7           By the same token, there are sticking

 8 costs.  Let's say I'm deciding, "Do I want to switch?

 9 Do I want to stick with Microsoft?  What are the

10 sticking costs?  The cost of sticking with

11 Microsoft."

12           One of them, as you heard about today, is

13 higher exposure to security breaches.  Maybe I want

14 to avoid that.

15           On the other hand, maybe the switching

16 costs are so high that I'm willing to live with the

17 sticking cost.  It doesn't mean it's not a cost.

18 It's just one that isn't so great that I'm willing to

19 switch.  She didn't consider any of that.  She

20 admitted it.

21           After several questions and several

22 repeated questions, she finally admitted that she

23 didn't consider switching costs or sticking costs.

24 And this is the problem.  All she cared about was

25 this narrow category of benefits, benefits from
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 1 Microsoft products, which you already heard in the

 2 case of Mr. Hubbard, applies equally to Dr. Wright.

 3 She's not qualified to talk about them.  She admits

 4 she's not a technical expert.  She's not a marketing

 5 expert.  She didn't do a side-by-side product

 6 comparison.  She didn't do market research or market

 7 survey or anything.  She surfed the Internet, and she

 8 found what she thought were good references.  She

 9 mischaracterized some of them, as comes through loud

10 and clear in the deposition, all to create this

11 picture of Microsoft is successful and has a monopoly

12 because its products are so good.

13           And that's the problem that we have, Your

14 Honor, is we believe that you should strike from her

15 testimony and bar her from testifying in that manner

16 about how great Microsoft products are.  The specific

17 paragraphs are set forth in our motion, Your Honor.

18           And so for those reasons, we ask that that

19 motion be granted.

20           Now, with respect to Mr. Calkins, Dean

21 Calkins.  Your Honor, if there is one motion in

22 limine to grant today, this is the motion with

23 respect to an expert, Dean Calkins.

24           I took his deposition.  He's a very nice

25 man.  Very pleasant fellow, obviously intelligent,

Pristine Unsigned Page  135



Hearing before Judge Rosenberg  10/17/2006  9:00:00 AM

 1 practicing law for a long time, as you know, former

 2 Dean of Drake law school, as you may know.

 3           He has no opinions.  They make no bones

 4 about it in their response.  He disclaims offering

 5 any opinions whatsoever.  All he offers is a factual

 6 recount of what took place in the government case as

 7 well as what didn't take place in the government

 8 case.

 9           He gives a recount of the consent decree

10 that was entered in the government case and the

11 reports that have been filed since then by the

12 parties and the implementation of that decree.  And

13 then finally he talks about the differences between

14 the government case and this case.  Those are the

15 three areas, all factual, none of which involve

16 opinions.

17           Now, here is the problem with that.  Pure

18 factual narratives of this type are not proper as

19 expert testimony.  And I have a case I would like to

20 hand up.  It's in this box over here.

21           MR. ROSENFELD:  Is this in your brief,

22 counsel?

23           MR. WILLIAMS:  The Fisher case is not.

24 Here is Highland Capital.  I don't believe this is

25 either.  Actually, two cases.
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 1           THE COURT:  Thank you.

 2           MR. WILLIAMS:  I would like to start with

 3 the -- actually, with the Highland Capital Management

 4 case, and if Your Honor would turn to page 7 in the

 5 upper right-hand corner.  What we had in this case --

 6 I have to look at my notes here.  Highland was

 7 basically a breach-of-contract action, and the

 8 plaintiff called as one of its experts an attorney

 9 O'Shea.  And his job was to summarize for the jury

10 the facts that underlie the transaction at issue.

11           He had opinions in his report as well, but

12 the entire thing was objected to on various grounds.

13 But in the factual section, it was objected to

14 because it was nothing more than a factual narrative

15 of evidence that could otherwise have been presented

16 to the jury.

17           Here is what the court said about that.

18 They said, "To the extent that O'Shea is simply

19 rehashing" -- and I'm on page 468 to 469 -- "To the

20 extent that O'Shea is simply rehashing otherwise

21 admissible evidence about which he has no personal

22 knowledge, such evidence -- taken on its own -- is

23 inadmissible.  While an expert must of course rely on

24 facts or data in formulating an expert opinion, see

25 Federal Rule of Evidence 703, an expert cannot be
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 1 presented to the jury solely for the purpose of

 2 constructing a factual narrative based upon record

 3 evidence."

 4           That is precisely what they are attempting

 5 to do.  But they are actually doing this opinion one

 6 better.  They are trying to get in through

 7 Mr. Calkins inadmissible evidence.  Because again --

 8 and this is even worse than with Dr. Wright, in the

 9 report that Dean Calkins submitted, he actually

10 quotes from government pleadings and other documents

11 and characterizes those documents, and they're

12 hearsay.  They're arguments that the government made

13 about the effect of the consent decree and why it was

14 doing what it did and why it was seeking the relief

15 it was seeking, all of which is hearsay.  And he

16 doesn't even have any opinions that are based upon

17 this hearsay.  It's just, "Here's some hearsay," and

18 that's it.  It's clearly improper, Your Honor.

19           So we have a factual narrative to begin

20 with, which is improper.  And on top of that, much of

21 that factual narrative is improper hearsay and cannot

22 be funneled through Dean Calkins as a way around the

23 evidentiary rules barring such evidence.

24           For examples of that, Your Honor, I'll have

25 to find my copy of his report here.
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 1           On paragraph 24 of his expert report, which

 2 is an exhibit to Microsoft's resistance, I believe.

 3 Yes, it's Exhibit O to Microsoft's resistance.  It's

 4 his report.  Paragraph 24 says:  "In a Competitive

 5 Impact Statement filed as part of the Tunney Act

 6 proceedings, the Department of Justice explained in

 7 detail how the Consent Decree would remedy

 8 Microsoft's conduct, stating, among other things,

 9 that the Consent Decree, quote -- and I'm quoting

10 from this submission by the DOJ -- "will eliminate

11 Microsoft's illegal practices, prevent recurrence of

12 the same or similar practices, and restore the

13 competitive threat that middleware products posed

14 prior to Microsoft's unlawful undertakings."  Then he

15 cites the Impact Statement.

16           He does this, again, in the next paragraph.

17 Again, I won't take up the court's time reading that,

18 but this is hearsay.  You just can't read documents

19 to the jury that are hearsay documents and have that

20 be admissible just because an expert is doing it.

21 There is no opinions or anything.  He's just a

22 document reader and a document summarizer.  And

23 that's improper.

24           The other main problem, besides the fact

25 that it's purely a factual narrative, and it is a
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 1 conduit for hearsay and nothing more is -- and this

 2 dove tails with what we talked about yesterday with

 3 respect to evidence of what happened in the

 4 government case.  He wants to tell the jury about

 5 what was and was not decided in the government case.

 6 And I'm not going to belabor what I argued yesterday,

 7 but I'll just, to summarize it, remind the court that

 8 that's a big problem because once the jury starts

 9 hearing about things that weren't decided in the

10 government case, they're going to ask "Well, why

11 didn't the government bring those claims?" or "Why

12 was that claim resolved against the government?"

13 which is another thing he wants to talk about.  "Why

14 are plaintiffs bringing that claim here?"  "Why are

15 the plaintiffs making different allegations than the

16 government made?"  "Gee, the government is really

17 powerful and knowledgeable, and you'd think they

18 would have the best handle on what Microsoft did,"

19 and on and on and on.

20           And pretty soon -- because now we have to

21 present rebuttal evidence or have some explanation

22 for it -- pretty soon we're really having a trial

23 about the government case and what happened in the

24 government case and what didn't happen in the

25 government case rather than Microsoft's conduct,
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 1 which is the issue in this lawsuit.

 2           Now, one last point, Your Honor, with

 3 respect to Dean Calkins.  In his deposition I asked

 4 him a lot of questions about the effect of the

 5 findings, nonfindings as he wanted to testify about,

 6 or as he wants to testify about in this case.  And I

 7 got some testimony on that.  In their resistance,

 8 Microsoft takes the position that this was all

 9 outside the scope, that Dean Calkins is not going to

10 talk about collateral-estoppel effect of anything.

11           What he's going to offer is a purely

12 factual recount.  So for purposes of this argument,

13 I'm going to accept that.  But if I hear in

14 opposition that, no, he is going to talk about the

15 effect of some these things, then I'm going to need

16 an opportunity to respond to that in rebuttal.  But

17 at this point it sounds like you're not.

18           So our main criticism, again, and our main

19 concern is what you have here is a purely factual

20 narrative with no opinions.  It's a way to provide a

21 conduit for hearsay testimony, nothing more.

22           Mr. Calkins was not involved in the

23 government case.  All he did is read some documents,

24 and now he's explaining to the jury how he interprets

25 them.  That is not proper.  It is certainly not
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 1 proper as expert testimony.

 2           So for that reason, we would ask you to bar

 3 his testimony in its entirety because it is nothing

 4 more.

 5           Thank you, Your Honor.

 6           THE COURT:  Before we do a response, we

 7 will take a 15-minute recess.

 8           MR. ROSENFELD:  Thank you, Your Honor.

 9           (A short recess was taken.)

10           THE COURT:  Ready for response?

11           MR. ROSENFELD:  Actually, Mr. Williams

12 informed me that he wants to talk about one more case

13 that he didn't cite in his brief, so I told him that

14 was okay.

15           MR. WILLIAMS:  I figured since I handed it

16 up, I didn't want all that effort to got to waste.

17 I'm not going to talk about it, Your Honor.  It is a

18 40-page opinion.  I just want to direct you to the

19 two paragraphs that matter.  And it's on page 5 in

20 the upper right-hand corner, and it's under -- the

21 case I'm talking about for the record is Fisher v.

22 CIBA Specialty Chemicals Corp. case.  This is from

23 July of this year.  On page 5 under "3.  Defendants'

24 Specific Objections to McFaddin's Report."

25           Michelle McFaddin was an administrative law
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 1 attorney who submitted a memorandum on the history --

 2 to general environmental-regulatory history of the

 3 CIBA facility at issue in this case.  And you'll see

 4 if you read through, Your Honor, just that part of

 5 it, the court engages in a similar analysis as the

 6 court in the Highland Capital case and ends up

 7 striking Ms. McFaddin's testimony because it's

 8 factual and does not qualify as an expert report.

 9 But more, it's a written advocacy by the lawyer.

10           With that, I yield the floor to my

11 opponent.

12           THE COURT:  It sounds like the house of

13 representatives.

14           MR. ROSENFELD:  I hope not.  Thank you,

15 Your Honor.

16           Just in passing, I would note in this

17 opinion that was just referenced, if you read -- and

18 I just glanced at it -- the paragraphs that are right

19 above the paragraphs cited, it talks about a report

20 by a Dr. Farber that provides background, a detailed

21 discussion of history and properties of DDT.  And the

22 court said that is helpful background information

23 that has enhanced and enriched his understanding of

24 the chemicals at issue in the lawsuit.

25           Now, I haven't read the whole opinion.  I
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 1 haven't had an opportunity, and I must say I do

 2 object to all of the new stuff that was proffered at

 3 the eleventh hour here.  But it is not so clear that

 4 this 40-page opinion, which I haven't reviewed,

 5 speaks with one voice or that that voice necessarily

 6 supports the position that my worthy opponent is

 7 advocating.  So with that caveat, I'll get to the

 8 meat of it.

 9           And I apologize, Your Honor, if I go over a

10 little bit of ground that we've talked about already

11 today, but I think it's relevant.  I would start with

12 an observation.

13           Mr. Reece, in responding to our motion to

14 exclude Dr. Gowrisankaran, described it repeatedly as

15 an extraordinary motion designed to eliminate the

16 testimony of one expert witness, and how

17 unprecedented that would be and how at odds with the

18 Iowa law and the like.

19           What we have here is a motion that seeks to

20 exclude completely two of the defendant's experts and

21 to cut sizeable chunks out of the expert reports of

22 two others.  So whatever rule is being applied as to

23 extraordinary relief and extraordinary remedies, this

24 motion plainly falls on the same side of Mr. Reece's

25 characterization of sort of an extraordinary effort
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 1 to interfere with our experts and our ability to

 2 present expert testimony.  Moreover, unlike the

 3 motion relating to Dr. G, which was predicated on the

 4 basis of the fact that there was no evidence

 5 supporting his conclusions, no facts whatsoever, the

 6 bulk of these motions is targeted on plaintiffs'

 7 beefs, for lack of a better word, with the evidence

 8 that does support our expert opinions and their view,

 9 their view that that evidence is not sufficient.

10 That would seem to me to be quintessential, an issue

11 for the jury and for cross-examination unlike Dr. G

12 where there simply is no record evidence, no factual

13 link that supports his testimony.

14           Moving to these experts and what they're

15 focusing on.  As we said earlier, a monopoly can

16 arise from means that are either fair or foul.  You

17 can get it by engaging in anticompetitive conduct, or

18 you can get it by innovating and competing

19 aggressively and having a better product and taking

20 advantage of market forces.

21           And this lawsuit is a fight about which of

22 those stories is the right one.  Plaintiffs' view

23 here is that Microsoft got the market position it has

24 because and, indeed, solely because it engaged in the

25 anticompetitive conduct that they have identified.
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 1 The conduct that falls within those three years of

 2 the Department of Justice case, and then the myriad

 3 of alleged anticompetitive acts in the period 1988

 4 through 2006.

 5           And they say if Microsoft didn't engage in

 6 that conduct, it wouldn't be dominate in the market.

 7 Indeed, according to their experts, it wouldn't even

 8 be average.  In an odd twist of the sort of Lake

 9 Wobegon logic, everybody would be below average, or

10 certainly Microsoft would be below average in their

11 "but for" world.

12           Microsoft's defense in this case is that

13 that is not what happened at all.  That you cannot

14 explain the growth of this industry and this company

15 and the world that it created and changed on the

16 basis of the conduct that plaintiffs reference.  But,

17 rather, there are all sorts of factors about the

18 quality of the products, price of the products, the

19 nature of the products and the nature of market

20 forces that explain why it is that Microsoft was able

21 to emerge with the company that it was -- or, excuse

22 me, that it is.  And that is the causation issue.

23           That is what these experts that we are

24 talking of principally, Professor Hubbard and

25 Dr. Wright, are testifying about.  And I want to
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 1 reiterate that.  These two experts are offering an

 2 opinion about why Microsoft emerged to be the

 3 powerful and innovative and dominate company that it

 4 is.  In their view the "but for" world, that is, the

 5 world "but for" the anticompetitive conduct would

 6 look very much like the world today.  That's because

 7 there's real and fundamental factors about that

 8 marketplace and about the products that explain why

 9 Microsoft emerged in the position that it emerged in.

10 That is the prism through which all this has to be

11 viewed.

12           Microsoft has teed up -- and, indeed, both

13 sides -- extraordinarily well-qualified economists.

14 There are -- I think at the end of the day -- between

15 the technical people and economists in excess of 20

16 experts.

17           Let's start with Professor Hubbard.  And

18 I'm not going to go through his whole CV.  I'm just

19 going to hit the high points because the subject of

20 this challenge is him not being able to render the

21 kind of opinions that he's rendering.

22           Professor Hubbard is currently dean of the

23 Columbia School of Business.  He went there after

24 being the chairman of the President's Council of

25 Economic Advisers in Washington.  He's one of the
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 1 nations' most well-regarded and renowned economist.

 2 He is versed in industrial organization, which is

 3 quintessentially what all these economists are

 4 talking about.  How do businesses strategize about

 5 markets?  How do markets develop?  That's what he

 6 does.  He's an economist.

 7           If you look, we cited the 2002 report of

 8 the Council of Economic Advisers to the President.

 9 That was authorized under the direction of Professor

10 Hubbard when he was chairman of the Council.

11           We cited a section there that talks about

12 the nature of competition in markets in consumer

13 software and hardware and other innovation markets.

14 He may not be a computer scientist, but, of course,

15 neither are most of the plaintiffs' experts.

16           He's an economist who is able, as Mr. Reece

17 said, to look at economic facts, analyze them and

18 form conclusions.  And that is what he does.  His

19 target is Professor Netz and Professor MacKie-Mason.

20           They say the anticompetitive conduct is all

21 you have to look at.  It caused Microsoft to be what

22 it is.  And if you took it away, the market would be

23 different, although they can't really tell us how it

24 would be different.  But it would be different, and

25 prices would be much, much lower.
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 1           The operating system would be about the

 2 price of a latte and some coffee cake.  That's their

 3 view of the world.

 4           Professor Hubbard challenges that view.  He

 5 says that's not the way this market developed.  And

 6 he starts with the nature of Microsoft's products,

 7 and he talks about and he looks at the kind of

 8 evidence that economists look at in terms of the

 9 development of the marketplace.  Studies that show

10 that consumers regarded the product as being of high

11 quality.  Studies that show that the product was easy

12 to use.  Studies that show that the product had great

13 functionality.  Because after all, for a product to

14 be successful, it's got to do the kinds of things

15 that consumers want.

16           And it is a peculiarity of this market that

17 if you can do the kind of things that consumers want

18 and more and more of them buy it, buy the software,

19 then it does become more valuable.  Just like the

20 telephone exchange.  If you can only talk to your

21 best friend next door, it's not so valuable.  If you

22 can talk to 150,000 or 150 million people, it becomes

23 much more valuable.

24           So if it works and if it generates

25 productivity and growth and success for those who use
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 1 it, then more and more people are going to want to

 2 use it.  And if more and more people want to use it,

 3 the company is going to become more and more

 4 successful.  And that is a view of how this market

 5 evolved.

 6           It says nothing about the anticompetitive

 7 acts.  It talks about product quality, functionality,

 8 network effects.  The notion that the more people who

 9 use it, the more valuable it gets.  And he relies on

10 evidence, quality-product reviews and so on, in the

11 same way that plaintiffs' experts do.   He said I

12 heard all this talk about the product reviews from PC

13 Magazine, which is the most widely read and

14 authoritative source in the marketplace.

15           And yet Professor Netz and Professor

16 Mackie-Mason and others in their stable of experts,

17 they look at those kinds of reviews as well to

18 identify comparable products, to make statements like

19 the fact that there were other products with the same

20 functions and the same quality in the marketplace.

21           Indeed, their whole analysis depends on

22 being able to make assertions like that.  And yet

23 somehow if we do it, it's wrong and violates every

24 canon of good expert practice.  And if they do it,

25 it's okay because they've accused us of
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 1 anticompetitive conduct.  Because there's a constant

 2 theme throughout their presentation, and that is, we

 3 can't excuse the anticompetitive conduct by talking

 4 about product quality or low price.  We can't excuse

 5 it.

 6           With all respect, Your Honor, that begs the

 7 question.  The question is:  Did we engage in

 8 anticompetitive conduct?  And if so, did it make any

 9 difference?  That's what these experts are fighting

10 about.  And you can't dismiss ours simply because --

11 you, the plaintiffs, can't dismiss ours -- simply

12 because they have a different view of what happened

13 in that marketplace than the plaintiffs want to sell

14 to the jury.

15           And their view is that quality and price

16 and ease of use and functionality and getting

17 developers who want to write for a stable platform,

18 that all those things explain Microsoft's success.

19 And, yes, the fact that IT has contributed to the

20 growth of the U.S. economy is also a factor that is

21 relevant here.

22           On the one hand they want to blame

23 Microsoft for being this demon that sits astride this

24 market sector and controls it.  That's when they want

25 to talk about bad things.  But when they want to talk
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 1 about good things, they complain if there is even an

 2 inference that Microsoft had something to do with

 3 those good things.  That is an issue that the jury

 4 needs to decide.

 5           But factors that bear on the value of the

 6 product and its acceptance in the marketplace are

 7 very relevant to the causation issue, that is, what

 8 happened here?  What explains why Microsoft is in the

 9 position it is in.

10           They want to say anticompetitive conduct.

11 We want to say good products, good price, market

12 reality, market factors.  And what Professor Hubbard

13 talks about is precisely those issues.

14           Now, the other thing they talk about with

15 regard to Professor Hubbard, and there can be no

16 serious question about the qualifications of this man

17 to talk about precisely what he's talking about.

18 That is what an industrially-organization economist

19 does.  That is what the Chairman of the Council of

20 Economic Advisers does.  And, of course, he also

21 criticizes their damage approach.  That is not in

22 dispute here.

23           Plaintiffs also don't like the fact that he

24 talks about price, or at least they don't like the

25 way he talks about price.  But this is, at the end of
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 1 the day, a case about price.

 2           And plaintiffs in their opening statement

 3 in Minnesota, and I have no reason to believe it

 4 won't be similar here, got up there and they had a

 5 chart.  And the chart showed the decline in the price

 6 of computer hardware, and it compared it to the

 7 decline in the price of consumer software.  And their

 8 point was the price of hardware went down faster than

 9 the price of software.

10           Now, they are not the same thing, and the

11 factors that affect hardware prices are very

12 different from the factors that affect software

13 prices.  And you'll get to hear that.  But that was a

14 product comparison they were perfectly happy with

15 because it was theirs.

16           But when Professor Hubbard gets up there

17 and says, "You know, there's all kinds of things that

18 you have to buy to accomplish tasks like you buy

19 software to put on your computer, the hardware to do

20 whatever you do with your computer.  You have a cell

21 phone.  So you have to subscribe to a cell-phone

22 service to allow you to do what your cell phone does.

23 Or you want to go on the Internet, you have to

24 subscribe to an Internet provider to be able to go on

25 the Internet."
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 1           And Professor Hubbard points out that while

 2 Windows cost you about $50, and most people use the

 3 version they have for four years, you spend about

 4 that much a month for cell-phone service.  That's a

 5 comparison a little bit like their software and

 6 hardware comparison.  It gives you a sense about

 7 whether this story of the greedy, avaricious,

 8 price-gouging monopolist really makes any sense at

 9 all compared to the kinds of things that we buy every

10 day that don't provide an iota of the functionality,

11 benefits or services that that operating system

12 provides.  That kind of comparison is very relevant

13 to, as plaintiffs said in their brief, the question

14 here:  Is the price for Windows fair and reasonable?

15 Those are their words in their brief.  Professor

16 Hubbard speaks directly to that.

17           Now, I was astonished when plaintiffs'

18 counsel said this case is about price.  There is no

19 relationship between price and quality.

20           Well, any economist worth his salt would be

21 astonished at that statement.  Of course there is a

22 relationship between price and quality, and we all

23 know that.  And the quality of Microsoft software

24 versus other people's software in terms of

25 functionality and so on, and the fact that its
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 1 quality has increased and increased and increased and

 2 its price has stayed the same or gone down, is

 3 certainly relevant to the issue in this case:  Is the

 4 price a fair and a reasonable one?

 5           So as to Professor Hubbard, his testimony

 6 is right at the core of what this case is about.

 7 "Right at the core."  It goes to causation.  It goes

 8 to the question of why the world ended up looking

 9 like it does.  They say anticompetitive conduct.  We

10 say quality, functionality, market factors:  The

11 issue in the case his testimony is directly relevant

12 to.  His expertise allows him to render the kind of

13 opinions that he has, and they're no different in

14 terms of the evidence they rely upon than those

15 rendered by the plaintiffs' experts.

16           Now, let's go next to -- I'm going to do it

17 in the order it was done because I think it makes

18 more sense.  I'm going to go to Mr. Laurence, Charles

19 Laurence.

20           Charles Laurence is challenged because he

21 said in his deposition truthfully that he wasn't a

22 damage expert and that he hasn't done a damages

23 analysis.  He's not an economist.  He's an

24 accountant.  He's testified before in Microsoft

25 cases.  He submitted expert opinions before in
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 1 Microsoft cases.  They have been fundamentally the

 2 same.

 3           What does Mr. Laurence do in this case and

 4 how does it bear on the integrity of the plaintiffs'

 5 damages analysis?

 6           The plaintiffs do a bunch of analyses

 7 having to do with rates of return and profit margins

 8 and so on.  And they compare Microsoft in those

 9 dimensions to other companies.  And in order to do

10 that, you have to go into the accounting records of

11 all these companies.  They're kept on a different

12 basis.  And so plaintiffs' experts, in order to do

13 their comparisons, have had to make all kinds of

14 allocations and adjustments and so on to the

15 underlying accounting data, so that they would be

16 comparing apples and apples, or at least they would

17 be trying to compare apples and apples.  We don't

18 think they've done a very good job, but that was the

19 objective.

20           What Mr. Laurence did is precisely what

21 accountants and auditors usually do.  And, by the

22 way, he's worked for Price Waterhouse Coopers for

23 15 years in New York.  He's a certified chartered

24 accountant in the UK, and he now works for Alix

25 Partners, which is another accounting firm.
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 1           And what we asked him to do -- knowing, of

 2 course, that plaintiffs also use an accountant for

 3 this purpose -- we asked him to look at these

 4 allocations to see if they were done properly.

 5 That's not something an economist would do.  It's

 6 something an accountant or an auditor would do.  And

 7 it's what he did, and he concluded that they weren't.

 8 He concluded that there were errors and oversights

 9 and misallocations.  And based on that, he said that

10 calls into question the integrity of plaintiffs'

11 damage analysis.  That's what an auditor does or an

12 accountant does.

13           Now, he did something else as well, and I

14 think it's important.  This goes to what that world

15 would have looked like but for the anticompetitive

16 conduct.  He looked at Microsoft's profit margins and

17 rate of return in the period from 1982 to 1988 and

18 made the accounting adjustments that needed to be

19 made.  And he also looked at Microsoft's accounting

20 data relating to products that are not at issue in

21 this case.  Some products where it's not alleged that

22 Microsoft used monopoly power to elevate prices.  And

23 he did that to see if the margins that Microsoft was

24 earning before any allegations of anticompetitive

25 conduct looked anything like the margins they're
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 1 earning today.  And it will come to you -- and at

 2 least it came as no surprise to us that, in fact,

 3 Microsoft was earning very comparable margins in the

 4 old days.

 5           Even though plaintiffs don't contend they

 6 engaged in anticompetitive conduct, the margins

 7 looked a lot alike.

 8           Similarly, if you look at the products that

 9 aren't contested and what the margins are on those

10 products, you reach the same conclusion.

11           Now, in Minnesota, Mr. Laurence had not

12 done that detailed analysis.  He says his common

13 sense told him that given what he knew about

14 Microsoft -- and he has lots of experience with

15 Microsoft's internal data -- that the margins would

16 look the same, and I think he referred to common

17 sense.

18           In this case he went out and he did the

19 work and he validated and verified his common sense.

20 That's what Mr. Laurence has done.  His expertise as

21 an auditor, as an accountant is precisely what he

22 employed to reach conclusions about the adequacy of

23 the underlying allocation and accounting work that

24 plaintiffs did.

25           In rebuttal, plaintiffs have identified an
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 1 auditor from California or an account, forensic

 2 accountant that they used in California litigation

 3 and in Minnesota litigation.  And he comes back and

 4 says, "Wrong.  We did it right."  And this is a

 5 dispute that only two accountants could love.  But I

 6 think they do, and that is what they're fighting

 7 over.  So there should be, again, no serious issue

 8 about his expertise or the fact that his conclusions

 9 follow from it.

10           Now, I just -- I want to stay in order, so

11 I want to talk about the married experts.  Again, I

12 think context is very important here.  As we said in

13 our brief, although the plaintiffs would like to

14 paint Microsoft as the folks who ran into court

15 saying, "Ha-ha-ha, they're married, they're married,

16 they're married."  In fact, it wasn't Microsoft that

17 did this in the first instance at all.  It was

18 Mr. Hagstrom in his opening statement in Minnesota

19 who made the announcement to the jury that

20 MacKie-Mason, that Dr. Mackie-Mason and Dr. Netz were

21 married.

22           And then Mr. Tulchin did refer to it in his

23 opening statement, but at that point it was neither a

24 secret nor forbidden, at least as far as anybody was

25 concerned.
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 1           Now, you need to put this in context.  And

 2 we've all been at this a good long while.  And when

 3 we started out in California, there was only one

 4 expert on causation and damages.  And that was

 5 Professor MacKie-Mason.

 6           Dr. Netz worked in his -- or maybe in their

 7 joint consulting firm, and she was one of the staff

 8 people who worked on the report.  But he was the sole

 9 expert.  And he talked about causation, and he talked

10 about the damages.  By the time we got to Minnesota,

11 the landscape had changed a little bit.

12           At that point we got a joint report from

13 Professor MacKie-Mason and Professor Netz.  There was

14 no indication who was going to talk about what, but

15 it was a joint report.  And just about at that time,

16 and I may be a little off in my timing, is when they

17 got married.

18           Then we get to Iowa.  All of a sudden we

19 have two reports.  One is a separate causation report

20 now sponsored only by Professor Netz, and the other

21 is a damages report sponsored by Professor

22 MacKie-Mason.

23           Now, if you went back and looked at all

24 these various versions and iterations of these

25 reports, you would see they're not really very
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 1 different.  And in deposition when I asked:  "Why did

 2 you split it up?  Are we supposed to take something

 3 from the fact that all of a sudden you've got a

 4 separate causation in damages reports?", the witness

 5 was instructed not to answer that question.

 6           And we still have not figured out the

 7 evolution of this ever-changing cast of characters

 8 and expert reports.  But the bottom line is Professor

 9 Netz has said over and over and over again that she

10 relies on the work done by Professor MacKie-Mason.

11 And we talk about her damage analysis which is

12 inextricably linked to the causation analysis they've

13 teed up.  She says, "I rely on Professor

14 MacKie-Mason.

15           Now, in a normal course, experts can rely

16 on other experts, and in the normal course it is very

17 fair game to attack that reliance.  "What did you

18 really do, Dr. Netz, to satisfy yourself, about the

19 integrity of the conclusions reached in the

20 analysis?" and so on.  Those kind of questions are

21 particularly useful in the context of this

22 ever-changing report or form of report.

23           Also, it's black letter law that a

24 relationship, particularly a marital relationship, is

25 something that is fair game to inquire into because
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 1 our common experience tells us that sometimes the

 2 degree of reliance and interaction and the way people

 3 work together in that relationship is different than

 4 if they're independent and don't work in the same

 5 firm or don't have a joint interest in the same firm

 6 or didn't put the first report together, "together."

 7           The marital relationship -- and I think

 8 it's precisely why they don't want to go into it

 9 because our common sense tells us that it might raise

10 some question about the nature of the reliance

11 between the two.  And that's why we believe, along

12 with Weinstein and Chadbourn and the established

13 authorities on evidence, that that is a perfectly

14 proper subject to go into and not something that

15 should be hidden from the jury.

16           Now, I think we've covered the first three.

17 Now I want to go do Dr. Wright, and this is an area

18 where there's a whole lot of new stuff that hadn't

19 appeared in the briefs, hadn't been cited, but it was

20 all to the same effect.  That Mr. Williams has some

21 very good, or so it would seem, cross-examination to

22 do of Dr. Wright.  Because he thinks there's a flaw

23 in our conclusions about acquisition versus

24 maintenance and tipping and when it tipped and why it

25 tipped and what difference it makes.  And he thinks
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 1 that the time period and so on makes those

 2 conclusions somewhat subject to attack.  That

 3 quintessentially is the subject of cross-examination.

 4           If you don't agree with the expert, you

 5 want to attack the underlying work product.  That's

 6 what you ask.  That's what he did ask, and I assume

 7 that's what he'll ask at trial.

 8           He also doesn't like some of the underlying

 9 evidence that she purports to rely upon in reaching

10 her conclusions.

11           First of all, I would say at least there is

12 some evidence having to do with the real world that

13 she does rely upon.  And these days -- and I admit,

14 it is a change -- but these days economists do look

15 at -- and I mean all of the economists on their side

16 of the table and on ours -- their reports are full of

17 footnotes with cites to Web sites.  And there's a

18 whole new citation for them.  This Web site consulted

19 on this day at this time.

20           Now, when I was in law school, that wasn't

21 a form that we used in citing things.  But the world

22 has really changed.  And there is no claim nor could

23 there be one that that kind of evidence is not the

24 kind of evidence that economists rely on.

25           Now maybe the evidence doesn't support the
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 1 conclusion.  That's an argument we all have about

 2 lots of these experts.  That is appropriate for

 3 cross-examination.

 4           But the issue of product quality and the

 5 issue of consumers choosing Microsoft's products,

 6 again, is very relevant, very relevant to the issue

 7 of why the world turned out the way it turned out.

 8           Indeed, ironically, Dr. Wright's analysis

 9 is a proper use of this notion of reveal preference

10 that we talked about this morning because what

11 Dr. Wright says is:  "Consumers have revealed their

12 preference for Microsoft products.  They bought it.

13 And bought it and bought it and bought it."  That's

14 the right use of the document.

15           The wrong use would be to say Microsoft

16 said, "Buy it," and to conclude from that that

17 everybody bought it because there's no logical or

18 factual link between the recommendation and the

19 action.

20           But in Dr. Wright's analysis she does it

21 the right way.  Those reveal preferences in her mind

22 are very relevant to why this market turned out as it

23 turned out.  Again, it was easy to use, people bought

24 it, they saw that it could do things that were

25 useful, and they realized that if more people bought
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 1 it, they could do more things that were useful.

 2 That's a success story about how a market takes off

 3 and how a company prospers.

 4           She also says that it is in the nature of

 5 these markets for there to be a gravitation towards a

 6 standard.

 7           Now, Mr. Williams wants to quibble about

 8 when that would have happened.  But there's more to

 9 that argument than just a timing issue or a

10 maintenance and acquisition issue.  There's an

11 argument about what the world looks like, the "but

12 for" world that they're going to try to sell to that

13 jury.

14           What Dr. Wright says is it's in the nature

15 of network groups, particularly like this network

16 group that the market is going to gravitate towards a

17 standard.  And in a market where you have economies

18 of scales so that for each unit you sell your costs

19 are reduced, you can make a lot of money at a very

20 low price, at a very low price.

21           And Microsoft's high-volume, low-price

22 model that harnessed those market forces and led to

23 the evolution of a standard, that pattern Dr. Wright

24 says is what you would see no matter what.

25           And so this "but for" world that plaintiffs
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 1 are resting on, in her view wouldn't be any

 2 different.

 3           The other thing she says, and it's very

 4 important here.  She said, "When you're doing a

 5 benchmark, you're got to deal with similar products."

 6 And plaintiffs' damage analysis here is based on

 7 benchmarks.  They say, "We're going to compare

 8 Microsoft's products to other firms," sort of an odd

 9 benchmark.  They're not comparing products to

10 products.  They're comparing products to firms and so

11 on.

12           What Dr. Wright says is, "My training" --

13 and what she does is a lot of transfer pricing work,

14 that is, she gets called in when a company says, "How

15 much should we charge our subsidiary for this

16 particular product that we make in-house."  So we

17 don't go out and buy it on the market, but for

18 accounting purposes we need to put a price on it.

19 And she goes out and tries to find benchmarks by

20 looking at other very, very similar products to

21 figure out what the price should be.

22           She is an expert, a real expert in

23 benchmark.  And she says, "The benchmark work that

24 the plaintiffs' experts have done just doesn't pass

25 muster because they haven't compared companies that
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 1 make like products.  They haven't dealt with the

 2 network effects in these marketplaces and so on."  So

 3 the comparisons are doomed from the beginning.  We

 4 would say "doomed."  They would say "guaranteed" to

 5 produce a damage number.  That is what she talks

 6 about.

 7           So her analysis, too, is rooted in her

 8 experience.  And if Mr. Williams wants to

 9 cross-examine her about the integrity of her

10 conclusions and whether she's got something right or

11 got something wrong or whether the evidence supports

12 her or doesn't support her, that is

13 cross-examination.  But the fact that he disagrees

14 with her -- and that's what we're talking about

15 here -- is not a basis for excluding her testimony.

16 Nor is there any equivalence between her situation

17 and Dr. Gowrisankaran's.

18           Mr. Williams may disagree with the evidence

19 on which Dr. Wright relies, but at least there's

20 evidence.  She hasn't created some model that is

21 floating in the ether unconnected to the reality of

22 the case.  You could cross-examination somebody about

23 the evidence.  Dr. G presents no evidence.

24           So that's Dr. Wright.

25           I want to make sure I've -- Oh, one other
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 1 point I just want to make because I think it bears on

 2 another of our motions.

 3           One of the points that Mr. Williams made

 4 was that he in the deposition managed to get

 5 Dr. Wright to admit that she was talking about

 6 software that wasn't at issue in the case.  It was

 7 software, as he put it, for which Dr. Netz had not

 8 calculated any damages.  And that appeared to be a

 9 significant no-no in his mind.

10           I'll just remind you that that was

11 precisely the point that Mr. Chapman was making this

12 morning about embedded Web devices and so on to which

13 Mr. Williams responded by saying, "Oh, no.  Its

14 context.  It's an adjacent market.  The fact that

15 we're not seeking damages for it is of no moment."

16           So I forget what that goose-and-gander rule

17 was that you referred to, but it would seem like it

18 applies here as well.  Neither side should be able to

19 do it or both, but not just one.  Not just one.

20           Okay.  That brings me to Dean Calkins.

21           Dean Calkins, again, there is no quarrel, I

22 don't believe, with his qualifications.  He's an

23 antitrust practitioner as well as an eminent member

24 of the legal community here, dean of the Drake Law

25 School.  And he's written a book called Antitrust
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 1 Guidelines for the Business Executive, which

 2 reflects, among other things, his ability to

 3 translate some of this highfaluting antitrust jargon

 4 and jurisprudence into language that the people who

 5 need to follow it, the businessmen, can understand

 6 and pay attention to it.

 7           He's got 30 years of experience as Council

 8 in complex antitrust matters.  And as he said and I

 9 think, as all of us would agree, in the hit parade of

10 complex antitrust cases, the Microsoft litigation is

11 right up near the top, if not at the top.  It has

12 gone through more cycles and iterations and so on

13 than almost any other.  And I just want to tick them

14 off so we know what the canvas is here.

15           We've got Judge Jackson's findings, which

16 were actually preceded by a fight in the Court of

17 Appeals over a tying issue.

18           We've got Judge Jackson's conclusions, sort

19 of how they fit together.

20           Then we have a Court of Appeals decision

21 that we've made reference to today.

22           We also have a peculiar circumstance where

23 that Court of Appeals remanded that case back to a

24 different judge to deal with a remedies matter.

25           We have a remedies situation where half of
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 1 the plaintiffs agreed upon a remedy, a consent decree

 2 that needed to be vetted under the Tunney Act and

 3 half of them didn't.  And so they litigated -- and I

 4 believe it was a 38 or 40 day trial -- the question

 5 of whether the remedy they wanted or the remedy the

 6 government wanted and half the states was the right

 7 remedy.  That was unprecedented and certainly

 8 unprecedented under the Tunney Act rule.

 9           So the judge, on remand, Judge Kollar-

10 Kotelly, issued two decisions:  One dealing with the

11 Tunney Act and the public interest in approving the

12 remedy agreed upon and another decision in the

13 remedies case dealing with the suggested draconian

14 remedies of what we call the nonsettling states.  So

15 that's another opinion that needs to fit in here.

16           The Tunney Act approved remedy was embodied

17 in a consent decree which included detailed

18 provisions for what Microsoft was to do and not to do

19 as well as a rigorous and complicated compliance

20 mechanism with reporting and the like.

21           Judge Kollar-Kotelly's decision was

22 appealed back to the D.C. Circuit, and so we have

23 that opinion as well.

24           Those are what I sometimes refer to as the

25 "sacred text" in this case, and we all try to one-up
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 1 each other by quoting from this opinion or that

 2 opinion and so on.  It's almost like Biblical study

 3 among the lawyers.  I think it's nonsense for anybody

 4 on the outside who hasn't spent the last seven or

 5 eight years steeped in this stuff, and certainly for

 6 a jury for whom antitrust is not their first calling

 7 and certainly not their first love.

 8           In this case after lots and lots of

 9 argument you determine to apply collateral estoppel

10 to some aspects of that big picture.  And the jury

11 will be informed of that.

12           In addition, plaintiffs' experts in their

13 various expert reports make all sorts of references

14 to the government case; some correct, some not

15 correct.  Sometimes they refer to findings of fact

16 that are collateral estoppel.  Sometimes they don't.

17 Professor Warren-Boulton talks about Microsoft being

18 found liable for a course of conduct in violating

19 Section 2.  Of course, the D.C. Circuit said just

20 exactly the opposite.

21           We have Professor MacKie-Mason talking

22 about the "tying" violation.  My point, the

23 government case is going to be in this room or in the

24 room downstairs during this trial.  Hard as we try

25 and whatever instructions and the like we give, this
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 1 is against, at least in part, the backdrop of the

 2 government case based on the collateral estoppel

 3 rulings.

 4           Professor Calkins is not rendering an

 5 opinion and certainly not an illegal opinion about

 6 any of that.  And we were very careful because we

 7 know putting a lawyer on the stand to render a legal

 8 opinion of antitrust law, that wouldn't pass muster.

 9 That's not what we did.

10           We said this report needs to be

11 descriptive.  It needs to tell the jury what happened

12 in the government case and what didn't happen in the

13 government case.  It needs to explain the remedial

14 structure:  How it works, what the reported

15 requirements are, and how the case differs from the

16 allegations made in the fourth modified amended

17 petition before Your Honor.

18           THE COURT:  Why does it have to be told to

19 the jury?

20           MR. ROSENFELD:  Because otherwise the

21 context of the government case is confusing and out

22 of context.

23           THE COURT:  The government case context is

24 it's going to be that collateral estoppel things will

25 be given to the jury, right?
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 1           MR. ROSENFELD:  Yes.

 2           THE COURT:  That's all they need.

 3           MR. ROSENFELD:  Well, the case law -- and

 4 in case law we have cited -- says that when

 5 collateral estoppel is applied -- the Emich case and

 6 the Theater Enterprises case -- that the jury needs

 7 to be given the context of the case from which those

 8 findings and determinations were made.

 9           THE COURT:  Does that come from the court?

10           MR. ROSENFELD:  It can.  It can.  But in

11 this case, given that plaintiffs' experts -- and I'm

12 not talking about the rebuttal expert.  I'm talking

13 about their other experts -- are already talking

14 about the government case.  We served up Dean Calkins

15 to provide that context, that he would be subject to

16 cross-examination and so on.  And they want put on a

17 rebuttal report.  But that was the reason for doing

18 it.

19           Now, it's not an opinion.  But expert

20 testimony doesn't have to be in the form of an

21 opinion.  And, indeed, plaintiffs have served up an

22 expert, Professor Martin -- I think it's not

23 professor -- Dr. Martin, who is a technology expert,

24 and he's not rendering an opinion either.  He's just

25 talking about the technology that's the background
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 1 for the case.  He's not rendering an opinion.  So

 2 that's not disqualifying in any sense.

 3           Second, one of plaintiffs' big objections

 4 during the deposition and in their papers was that

 5 Dean Calkins was going to provide an opinion about

 6 collateral estoppel, but we were very careful.  The

 7 term "collateral estoppel" never appears in his

 8 report.  The only reference to collateral estoppel in

 9 his deposition is when he was asked questions about

10 it by Mr. Williams.  That's not something he was

11 going to testify about at all.  That's something the

12 court is going to instruct the jury on.

13           THE COURT:  How detailed does the context

14 have to be?

15           MR. ROSENFELD:  Well, I think this

16 report -- Dean Calkins's report is about 20-some,

17 double-spaced pages.  I think it needs to be fair.

18 It needs to tell the jury what was decided and what

19 wasn't.

20           For example, causation is a hugely

21 important issue.  And the causation standard in the

22 government case is very different than the causation

23 standard in the case --

24           THE COURT:  If that's the case, why don't I

25 just read the whole case to them?
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 1           MR. ROSENFELD:  Well, it's 100-and-some

 2 pages.

 3           THE COURT:  Wouldn't that be more accurate?

 4           MR. ROSENFELD:  I think that is a hard

 5 question, Your Honor.  The best way to instruct the

 6 jury and I assume it's something we will all be

 7 talking about.  This is a detail -- an effort to

 8 provide that context in a manageable bite for the

 9 jury in a way that was meant to be descriptive.

10           THE COURT:  I have a problem with sound

11 bites.

12           MR. ROSENFELD:  I think there's a problem

13 of sound bites in all of it, and I agree with you

14 about that.  I mean, there's a problem of sound bites

15 in Dean Calkins.  There's a problem of sound bites

16 with the findings.  It is precisely because there are

17 so many of these, if you will, sacred text, and they

18 don't all speak in the same voice or say the same

19 thing.  So it is a very complicated problem, and I

20 agree with you.

21           Our purpose in Dean Calkins was to have

22 somebody with the experience who could -- in line

23 with that case, In Re Detention of Palmer -- who

24 could put in laymen's terms the context for this

25 incredibly complicated series of cases that comprise
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 1 this government case.

 2           And we think it falls well within the

 3 strictures of appropriate expert testimony.  There is

 4 not an opinion.  There is not an effort to

 5 second-guess in terms of the collateral estoppel

 6 ruling.

 7           And plaintiffs in various of their expert

 8 reports provide their own bits and efforts to

 9 characterize it.  And this is an appropriate balance

10 in that process.

11           Now, I think that brings me to the end of

12 this discussion about the experts and about the

13 married experts.

14           If I can just sum up as to Professor

15 Hubbard and Wright, the focus is on why the world,

16 the market developed as it did.  That is the core of

17 the causation inquiry.  They talk about value,

18 quality of Microsoft products because that's part of

19 the issue about why the market evolved as it did.

20 They rely on the kinds of evidence that economists

21 rely upon, the kinds of evidence that the plaintiffs'

22 economists rely upon.  This is at the core of the

23 fight between the experts.

24           So as to Drs. Wright and Hubbard, no issue

25 of qualifications and the testimony is at the core.
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 1           Mr. Laurence is testifying about accounting

 2 issues.  The fact that he's not an economist and

 3 doesn't render an opinion for a damage analysis is

 4 besides the point.  It's not what he was supposed to

 5 do.  He was supposed to talk about accounting issues.

 6           Dean Calkins, we just talked about at

 7 length in terms of the spirit and focus and intent of

 8 his report.

 9           And, finally, as to the issue of Dr. Netz

10 and Dr. Mackie-Mason.  This is an issue about what is

11 fair cross-examination when you get into issues of

12 married couples providing this combined damage and

13 causation analysis and one of the two experts overtly

14 relying to great extent on the other.  And I think

15 it's hornbook law that in that context it is fair

16 game to inquire into the nature of their

17 relationship.

18           With the exception of the fact that I was a

19 little bit handicapped by not having seen these

20 various opinions before that were teed up, I'm

21 finished.

22           THE COURT:  Council.

23           MR. ROVENS:  I will be quick.

24           THE COURT:  I have a question for you

25 first.
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 1           How do you envision this explanation or the

 2 context of the collateral estoppel findings for the

 3 jury?

 4           MR. ROVENS:  I think you're looking at the

 5 wrong lawyer.  I think that is Mr. Williams.

 6           MR. WILLIAMS:  Yes, Your Honor.  I'll take

 7 a shot.

 8           My understanding is -- well, let me give

 9 you a twofold response.  I expect that with respect

10 to the specific findings of fact that are set forth

11 in Your Honor's collateral estoppel ruling that you

12 will read those findings to the jury and say, "You

13 may take these as established beyond dispute,"

14 however you want to characterize it.

15           With respect to the general context or any

16 other information that you believe the jury needs to

17 hear in order to get context or get an understanding

18 of what has been litigated before, we believe that

19 that should come from Your Honor in the form of a

20 preliminary instruction with input from both sides.

21 And it's my understanding that in a couple of days

22 you're going to be getting from us one or more

23 preliminary instructions that go to exactly that

24 point, that it should not be left up to the parties

25 to convey through experts.  And if you like, this
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 1 will be my summary.  I don't mean to preempt --

 2           THE COURT:  No.  I just wanted to know how

 3 you envisioned it.

 4           MR. WILLIAMS:  Yeah, that's it.

 5           THE COURT:  Go ahead.

 6           MR. ROVENS:  On Professor Hubbard, they've

 7 overstated our position.  The problem we have is we

 8 don't know that it is appropriate for an expert to be

 9 validating the quality of their product through his

10 expert testimony.  That's what he does.  He

11 essentially says they make a quality software

12 product.  He's validating the quality of the product,

13 and that's inappropriate for an expert.

14           If they want to put on a witness who is

15 qualified to do that, they can do that.  I don't know

16 if they designated anyone or not.  Or if they want to

17 put on their own people to talk about the quality,

18 they can do that.  And then I think Hubbard could

19 rely on that if it was appropriately presented.  But

20 he can't testify as a fact to the quality.  And

21 that's really what he's done.  So he's validating

22 that.  And that is, I don't believe, appropriate.

23           When we're talking about these price-

24 comparison issues, these are price comparisons that

25 have no relevant sense.  Council said the issue here
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 1 is whether the pricing of the Microsoft product was

 2 fair and reasonable, and those are the terms that are

 3 used.

 4           But the issue is fair and reasonable as

 5 related to what?  It's not as related to dinner for

 6 four at the Olive Garden.  It's not as related to the

 7 cost of cell service.

 8           It's related to what the costs should have

 9 been but for the anticompetitive conduct.  So that's

10 what fair and reasonable means in this context.

11           You know, you just can't compare Microsoft

12 prices in general to lawn mowers and ashtrays and

13 other things that may or may not be useful items.

14 But it has to be compared to something that is

15 relevant.  And these price comparisons are very

16 misleading.  And I think those should be excluded.

17           Even this issue of computer

18 hardware/software, that is an irrelevant comparison

19 because software is included in the hardware and you

20 can track prices of software as incorporated with

21 hardware.

22           But what they're saying is far afield,

23 the Olive Garden, unless you are, I guess, surfing

24 the net at the Olive Garden.  You know, it has no

25 relevance.  I think it is intended to be misleading.
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 1           And the other major issue is this whole

 2 collateral value of IT in our society.  I mean, that

 3 is just general commentary that really adds no value

 4 to this case, and it is not pertinent to talk about

 5 that IT has increased the Internet fee of the United

 6 States, in the world, to some extent.  It wasn't all

 7 Microsoft that caused that.  There are lots of other

 8 IT and issues that relate to increase in the economy

 9 and value.

10           So it's just such a broad, unfocused

11 subject matter that it should be excluded as being

12 not probative or clearly the probative value is

13 outweighed by -- it's undue consumption of time to

14 present that information.

15           With respect to Laurence, again, I think

16 they've overstated it.  Our problem with Laurence is

17 that he tries to take his analysis and apply it to

18 Netz's damage analysis.  And I think someone who

19 admits they were not qualified to testify as to

20 damages can't critique damages in that way by saying

21 they are higher or they're lower or they should be

22 different.  He can certainly question the accounting

23 issues, but he tries to apply that to damages.  And I

24 think that's inappropriate based upon what he's

25 admitted as his lack of expertise and ability to do
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 1 that.

 2           Finally, on the married spouse situation, I

 3 think it's pretty clear what the purpose of that is.

 4 It's not more probable than not just because a couple

 5 is married that they're going to do something

 6 differently when you have two professionals who are

 7 highly qualified people independent of each other.

 8 So to be material or relevant evidence, as the court

 9 knows, has to have a tendency to prove something more

10 probably than not.  The fact that a couple is married

11 does not do that in this situation.  The attack

12 directly on Janet Netz is as to what she did to

13 question the report is the appropriate way to

14 challenge that, and not to argue about what it means

15 when a married couple works together.

16           It's not relevant to any material issue in

17 this case, and it could certainly be prejudicial.  So

18 I don't think there's any reason to allow comments on

19 that.

20           Just to clarify the record, in the

21 Minnesota trial the issue really was first raised by

22 Microsoft's Council with the court.  Then it was

23 preempted by Mr. Hagstrom knowing what was going to

24 be coming.  So it wasn't put into evidence and

25 breached initially by our side in that case.  Not
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 1 that that matters here.  It's not binding here,

 2 obviously, but that is the context of it.

 3           There are much more direct and better ways

 4 to question Professor Netz's reliance on the

 5 MacKie-Mason report than making comments or arguing

 6 about the fact that they're a married couple.  And

 7 those are the only points that I would like to

 8 address.

 9           THE COURT:  Sir.

10           MR. WILLIAMS:  Thank you, Your Honor.

11           With respect to Dr. Wright, the way that

12 Mr. Rosenfeld characterized the causation issue to

13 the extent that it is an issue in this case doesn't

14 square with the causation that Dr. Wright purports to

15 be answering in her opinion.  Let me explain what I

16 mean by that.

17           There is the causation issue with respect

18 to the injury that the plaintiffs in this case

19 suffered.  I paid a higher price.  What was the cause

20 of that?  We say it was Microsoft's monopoly.  That's

21 a causation issue.  They say something else, and

22 that's a big fight.  And Mr. Rosenfeld is absolutely

23 correct about that.  But that's not the causation

24 issue that Dr. Wright is answering.

25           The causation question that she's answering
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 1 is:  What was the cause of Microsoft's monopoly?  And

 2 what caused that monopoly to be maintained?  And to

 3 that extent, it is not in dispute because we have

 4 factual findings that Your Honor has given collateral

 5 estoppel effect to -- 144 of them to be precise --

 6 that answer that question.

 7           And we have a prior legal judgment that

 8 says Microsoft is liable for monopoly maintenance --

 9 unlawful monopoly maintenance for a specific time

10 period.  We have that, and that's what they're trying

11 to run away from and that's what

12 Dr. Wright is trying to explain when she says, "No.

13 They don't have a monopoly because they did something

14 unlawful.  They have a monopoly because their

15 products are so good."  That's the causation issue

16 that she is answering.  That's the problem.  It just

17 isn't cross-examination.  Mr. Rosenfeld is right.  I

18 have lots of cross-examination for Dr. Wright.

19           But the problem is that when she wants to

20 testify with respect to how good Microsoft's products

21 are, all of that contradicts Your Honor's collateral

22 estoppel ruling because it is putting into dispute

23 the cause of the monopoly and the maintenance of that

24 monopoly.  And that's the problem.  And even though

25 she characterizes her opinion as answering the
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 1 question of tipping to the ad hoc standard, which is

 2 acquisition, as I pointed out before, all the

 3 evidence she cites doesn't go to that.  It goes to

 4 monopoly maintenance.

 5           And I submit, Your Honor, they know that,

 6 and what they're trying to do is get around what is a

 7 liability question simply by characterizing it as a

 8 causation answer.  And that's what we object to.

 9           With respect to Dean Calkins, Your Honor,

10 I'm not going to belabor the points here with respect

11 to his testimony.  There was one thing I wanted to

12 point out, and it's actually something that I believe

13 that Mr. Rosenfeld and I agree on, that is, the

14 concept of the pleadings in the government case and

15 the opinions that came out of that case as being

16 something akin to sacred text.  That's the way I

17 think he characterized it, and how we're constantly

18 trying to one up each other on what that text means.

19 That is precisely the problem.

20           The findings of fact and conclusions of law

21 in the government case are huge.  And they can have

22 huge impact in this case, and they do.  And so we all

23 have to tread very carefully on how that sacred text

24 is characterized.  And, Your Honor, we respectfully

25 submit to you that it would be a mistake to leave
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 1 that up to the general give-and-take and

 2 cross-examination and direct-examination process

 3 because Your Honor is going to be talking about that

 4 case and talking about findings of fact that have

 5 collateral estoppel effect.  And that is going to

 6 have an impact on the jury.

 7           And if, in addition to that, the parties

 8 are allowed to come in with their own spin on what

 9 took place in that case and want to thoroughly

10 confuse the jury, it's going to potentially negate

11 the effect of your instructions.  That's the last

12 thing we want.  So we say that the rational thing to

13 do, the reasonable thing to do is to leave it up to

14 Your Honor, and Your Honor can instruct them.

15           With respect to our experts and the

16 allegation that our experts get into the government

17 case, Your Honor, that is simply wrong.  As you heard

18 yesterday, all our experts talk about and all that

19 they cite to -- not even in the direct body of their

20 report.  This is just something they rely upon -- is

21 findings of fact, not claims, findings of fact from

22 Judge Jackson's opinion.  There's nothing

23 objectionable about that.  We don't get into claims

24 that were lost, claims not brought, claims that could

25 have been brought, any of that.
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 1           And, Your Honor, I go back to what I said

 2 yesterday.  If in the course of the trial something

 3 comes out on direct -- or on cross-examination in

 4 plaintiffs' case-in-chief and Microsoft makes an

 5 objection and says, "We need something to cure what

 6 we believe is misleading about the government case,"

 7 well, then we can address it at that time.

 8           But at this point we need to have some

 9 guidance and some clear lines as to what we can and

10 cannot get into.  You've heard the way that they want

11 to do it.

12           We submit to you that that is not the right

13 way and that Dean Calkins is not the person he thinks

14 he is.  And with all due respect to him, he's a very

15 educated man, very likable man.  He's been litigating

16 a long time, but I submit to you that's part of the

17 problem.  He's a seasoned litigator, and he can't

18 help but do a good job for his client and put a spin

19 on it that he thinks would be beneficial to them.

20           We believe that that's not the proper way

21 to do it.  There's only one legal expert in this

22 case.  That is Your Honor.  That's your job, and we

23 want you to be the one to talk about the government

24 case.

25           That's all I have.
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 1           MR. ROSENFELD:  Your Honor, if I have might

 2 have two minutes.

 3           THE COURT:  You may.

 4           MR. ROSENFELD:  Thank you.  There's one

 5 point that Mr. Williams just made that is critically

 6 important.  He said that the causation inquiry has

 7 already been determined in the findings of fact that

 8 you have entered.  And with all respect, Your Honor

 9 that is not true.

10           If you look at Finding of Fact 411 and the

11 Court of Appeals decision, both say that the conduct

12 they concluded -- strike that -- that there was no

13 conclusion that the conduct at issue for which

14 Microsoft was found liable allowed it to maintain its

15 position in the operating system market.

16           There was no determination, and both courts

17 said that.  And, indeed, the Court of Appeals

18 instructed what we talked about before, this

19 edentulous causation standard, that is, proof by

20 inference, and said that in an equitable enforcement

21 action the causal link can be by inference.  It can

22 be edentulous.  That means "toothless."  But that was

23 in face of a clear finding by both courts that the

24 conduct at issue had not caused Microsoft to maintain

25 its monopoly position.
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 1           That is in Finding 411, one that you

 2 granted collateral estoppel.  It's in the Court of

 3 Appeals decision.  And so that issue, what he said,

 4 Your Honor, with all respect, is not true.  And we

 5 are not trying to get around causation through this

 6 argument.  Causation is the open issue.

 7           Moreover, the findings relate to a

 8 three-year period.  This case is about much more.  So

 9 even if causation were foreclosed, it would just be

10 in a tiny space.  But it is not foreclosed, and your

11 findings and the Court of Appeals decision, the U.S.

12 Court of Appeals decision, do not determine that

13 there was causation in this case.  That is going to

14 be for this jury.

15           MR. WILLLIAMS:  Your Honor, if I can have

16 one minute to respond?

17           THE COURT:  You may.

18           First of all, we do not agree with

19 Mr. Rosenfeld's characterization of findings or the

20 time period.  As we previously argued, it extended to

21 2001.  It was not a three-year time period, but now

22 we're one-upmanship that Mr. Rosenfeld alluded to

23 before.

24           I submit to you it just reinforces the

25 point.  But I would like to read to Your Honor one of
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 1 the findings of fact that we believe supports the

 2 conclusion that there was causation that was found.

 3 And this was a finding that was not reversed by the

 4 Court of Appeals, and it goes as follows.  I'm

 5 referring to Finding of Fact 409, one of the findings

 6 to which Your Honor has given collateral estoppel

 7 effect.  I read:  "Microsoft engaged in a concerted

 8 series of actions designed to protect the

 9 applications barrier to entry, and hence its monopoly

10 power, from a variety of middleware threats,

11 including Netscape's Web browser and Sun's

12 implementation of Java.  Many of these actions have

13 harmed consumers in ways that are immediate and

14 easily discernible.  They have also caused less

15 direct, but nevertheless serious and far-reaching,

16 consumer harm by distorting competition."

17           Now, Your Honor, we all argue over our

18 interpretations of that.  All I can tell you is my

19 interpretation of that is that is a causation

20 finding.  It's a causation finding of not only that a

21 monopoly was maintained, which was precisely what

22 they were found liable for, but also of harm to

23 consumers.  He says it right in the finding that has

24 given collateral estoppel effect in this court.

25           Your Honor, we're really digressing now.
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 1 Collateral estoppel has been adjudicated more than

 2 once in this case, and Your Honor's ruling stands.

 3 Our only point for today is whatever the collateral

 4 estoppel effect of the findings is, whatever the

 5 findings are, whatever they say, whatever the court

 6 meant.  Anything else having to do with the

 7 government case with respect to the claims in that

 8 case is something that Your Honor needs to sit down

 9 and decide what it is the jury needs to hear and

10 doesn't need to hear so we can focus this trial on

11 the issues, the real issues, which is Microsoft's

12 culpability with respect to its conduct during the

13 time period in question.

14           THE COURT:  Very well.

15           Microsoft's motion on prejudgment interest.

16           MR. PIERSON:  Your Honor, my name is

17 Kit Pierson.  I'm an attorney from Heller Ehrman.

18           Let me begin, Your Honor, just by -- this

19 is my first appearance in front of you.  Thank you

20 for granting the pro hac vice motion and giving me

21 the opportunity to be here.

22           Your Honor, we have moved in limine to

23 preclude plaintiffs' expert from making to the jury

24 what they describe as present value adjustments or

25 any other adjustment that reflects prejudgment
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 1 interest.

 2           As Your Honor is undoubtedly aware and as

 3 we have briefed at some length, the State of Iowa has

 4 a very comprehensive scheme governing the recovery of

 5 the time value of money for past damages.  And the

 6 Iowa statutory scheme, which I'll describe, describes

 7 both when prejudgment interest and compensation for

 8 the time value of money can be recovered and how it

 9 is to be covered, the interest rate, et cetera.

10           The plaintiffs' experts, Your Honor, have

11 completely disregarded the statutory scheme.  In

12 fact, they've done much more than just completely

13 disregarded the statutory scheme.  They have added

14 $130 million into their expert reports in a manner

15 that violates numerous provisions of Iowa law

16 governing the recovery for the time value of money.

17 In fact, Your Honor, if their position of the law

18 were correct, it would essentially wipe Iowa's

19 provisions on prejudgment interest off the books

20 because all the plaintiffs would have to do in any

21 case with past damages is simply make what they're

22 describing as an adjustment or a correction based on

23 interest rates.  And they could ignore every

24 provision in the statute, all the provisions that I'm

25 going to discuss today.  They could be ignored in any
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 1 case.  So essentially they're asking the court to

 2 essentially wipe the statute off the books in

 3 connection with prejudgment interest.

 4           Now, if I could approach, Your Honor, I

 5 would like to give you one handout which is attached

 6 to our brief, but it's simply a reflection of

 7 Dr. Netz's calculations.  And I think it may be

 8 helpful.

 9           THE COURT:  Thank you.

10           MR. PIERSON:  Your Honor, as I get into

11 this issue, let me begin -- well, first, even before

12 I get into the substance of it, let me -- I should

13 thank you for your patience today.  We've gone on a

14 long time.  It's a lot of money in connection with

15 this motion.  I think it's based -- it's predicated

16 on a clear violation of Iowa law, so I'll try to be

17 efficient, but I appreciate your patience you've

18 shown.

19           Let me begin to try to simplify the issue

20 by explaining what I do not believe is disputed.  I

21 don't think the facts relating to this motion are

22 disputed at all.  It cannot be disputed, and I don't

23 think it is disputed that plaintiffs' experts have

24 included $131 million based on the interest

25 calculation that is described here.  And that's
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 1 reflected at pages 8 and 103 of Dr. Netz's report.

 2           In fact, it's more than a $131 million

 3 addition because the way they structured their model,

 4 they'll seek to treble it.  So that's what they're

 5 doing by way of interest, Your Honor.

 6           I honestly do not think it is disputed, for

 7 example, that Dr. Netz uses a prime interest rate

 8 adjustment to calculate this.  And that's what is

 9 reflected on the exhibit from Dr. Netz's report that

10 I provided to you.

11           There also can be no dispute that in doing

12 this Dr. Netz has completely disregarded the interest

13 rate prescribed in the Iowa statute, which is 535.2,

14 which is 5 percent simple interest, and instead uses

15 an interest rate as much as 9.3 percent.

16           THE COURT:  Doesn't that end discussion?

17           MR. PIERSON:  Your Honor, I think this is

18 cut-and-dry.  If you think it ends discussion, I'm

19 perfectly happy to end the discussion.

20           THE COURT:  Is there any other authority

21 but Section 535 of the Code of Iowa?

22           MR. PIERSON:  There absolutely isn't, Your

23 Honor.  And, in fact, as I'll argue, Your Honor, I

24 don't think this case even comes within 535.2 that

25 deals with the kind of cases that are prescribed in
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 1 that statute, for example, cases where money is due

 2 and payable in the past.  This isn't a case that

 3 falls within 535.2.  But if it did fall within it,

 4 they would only get five percent interest.  They

 5 would not be permitted to compound the interest,

 6 which is what she's doing.  She's not just doubling

 7 the interest rate, she's allowing them to recover

 8 interest on interest which is directly contrary to

 9 what the supreme court has held.

10           THE COURT:  Most judgments in Iowa have an

11 interest, don't they?

12           MR. PIERSON:  Most judgments in Iowa have

13 interest, Your Honor.  Once the judgment is entered,

14 you can get interest going forward.  The problem here

15 is that she's calculating prejudgment interest and

16 going all the way back to 1994 to do that.  And the

17 statute does not authorize it in a case like this.  I

18 mean, it clearly doesn't authorize it.

19           There are really two points, Your Honor.

20 One -- and, again, the distinction Your Honor makes

21 is exactly right.  We're not quarreling with the

22 proposition that under Iowa statutes that if they got

23 a judgment in this case, they could apply under the

24 Iowa statutes, Your Honor, for some kind of interest

25 going forward on the judgment, if there was a delay
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 1 on paying the judgment.

 2           The problem is what they're doing is

 3 they're taking $131 million in prejudgment interest

 4 and because they know they can't get prejudgment

 5 interest under the statute and they haven't

 6 calculated it in the way the statute provides,

 7 they're shoving it into their damages analysis and

 8 calling it a present value adjustment.  And that's

 9 just flatly contrary to Iowa law.

10           Now, the reason I emphasize the undisputed

11 nature of those facts -- what she's done, the

12 interest rates she uses, the fact that she has

13 compounded it -- is because this motion really turns

14 on what is a clear and purely legal issue, which is

15 when can a plaintiff include a payment for the time

16 value of money on past damages?  Also known as

17 prejudgment interest.  That is what is going on in

18 this case, and that's the legal issue that is

19 presented.

20           In thinking about that issue, I don't think

21 there's any dispute between the parties that except

22 in very limited circumstances -- and I'll discuss

23 those -- prejudgment interest as opposed to judgment

24 interest -- to interest on the judgment is not

25 authorized by Iowa law.
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 1           And in support of that proposition, one

 2 need look no further than their own brief, at page 11

 3 of their brief, in which they acknowledge -- and this

 4 is a quote -- "prejudgment interest is typically no

 5 longer awardable in Iowa."  And that's at page 11 of

 6 their brief, Your Honor.

 7           Now, they argue they fall within an

 8 exception to that, and I will argue that the

 9 exception is clearly inapplicable to this case.  And

10 that even if it was applicable, their expert has

11 grossly miscalculated the way you would compute

12 interest under the exception.

13           But the important point for present

14 purposes is that there is no disagreement that the

15 general rule, as acknowledged in their brief, is that

16 prejudgment interest isn't typically available.

17           To avoid that rule, the plaintiffs have

18 tried to relabel the interest you see on this

19 document that I presented to you as a correction or

20 an adjustment to compensate them for the time value

21 of money.  In our brief, we quote the authorities

22 Professors Areeda and Professor Hovenkamp probably in

23 their leading treatise on antitrust law in which they

24 make the following comment:  "The prohibition of

25 prejudgment interest as a matter of course provides
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 1 an incentive to disguise prejudgment interest as

 2 something else."  Let me repeat that, "to disguise

 3 prejudgment interest as something else."  That's

 4 exactly what is going on here.

 5           They can't get prejudgment interest in

 6 these circumstances under Iowa law, so they're trying

 7 to do an end run around it and circumvent it by

 8 relabeling as an adjustment correction, present value

 9 adjustment.  Whatever term they want to apply to it,

10 it's an end run around the limitations of Iowa law.

11           Now, it doesn't matter how you label it.

12 What this is about is about the ability to recover

13 for the time-value of money on past damages.  And you

14 can apply whatever label you want to it, but it's

15 still the same thing.  And that point is clear from

16 multiple angles.

17           If you look at Dr. Netz's report, Dr. Netz

18 at 103 -- this is her own description of what she's

19 doing.  She's says that her adjustment is designed to

20 compensate plaintiffs for losing the time value of

21 money.  So she describes it as an adjustment for the

22 time value of money, and then also at 103 she

23 describes the prime interest rate as a reasonable

24 proxy for the lost-opportunity cost for plaintiffs.

25           So they can make whatever arguments they
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 1 want to in their brief, but their own expert at page

 2 103 makes it very clear what she's doing.  She's

 3 trying to include a correction for the time value of

 4 money or for the lost value of money.

 5           That is exactly how the Iowa Supreme Court

 6 and other courts in Iowa, lower courts in Iowa have

 7 described what prejudgment interest and interest is

 8 all about.  In the Wilson case cited in our brief,

 9 the Iowa Supreme Court -- and the citation is --

10 actually, I've got the wrong citation here, but it's

11 in our brief.  I think it's 459 N.W.2d 729.

12           In the Wilson case, the Supreme Court makes

13 clear that the purpose of awarding prejudgment

14 interest is to indemnify the plaintiff for the loss

15 of earnings on that money due to its delayed payment.

16 And if you look at the description by Wilson, the

17 state supreme court, and the description by Dr. Netz

18 of what she's doing, it's the same thing.  You can

19 call it a different name.  It's the same thing.

20           We also cite the Vazquez case in our brief

21 in which, again, you have the same description for

22 what prejudgment interest is about.  It reflects "the

23 lost value of the use of money awarded."

24           So what they're talking about, Your Honor

25 here, is what is classically described in the Iowa
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 1 cases as interest and prejudgment interest.  You

 2 can't change that conclusion just by putting a new

 3 label on it, just by deciding to call it something

 4 else.  When I thought about this motion, I sort of

 5 thought, "If it walks like a duck and it talks like a

 6 duck, it is a duck."

 7           What this is about is the time value of

 8 money, and putting a label on it doesn't change it.

 9 That's the point that the United States Supreme Court

10 made clear in the Shaw decision.

11           The Shaw decision by the United States

12 Supreme Court was a case about when you could recover

13 interest from the United States.  In that particular

14 case in a civil-rights action, the plaintiffs tried

15 to get around the bar on recovering interest against

16 the United States by describing it as something else,

17 very much like this situation.  They said, "It's just

18 a delay factor because we didn't get the money right

19 away."  Here is what the Supreme Court said, Your

20 Honor.

21           THE COURT:  Is that by statute or common

22 law?

23           MR. PIERSON:  Excuse me?

24           THE COURT:  Is that by statute or common

25 law?
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 1           MR. PIERSON:  That is a common-law rule

 2 Your Honor, under the doctrine of soverign immunity.

 3 Basically, the idea is you can't recover interest

 4 against the United States unless they consented to it

 5 by statute.

 6           THE COURT:  There's no statute in the Shaw

 7 case that they're pointing to for interest?

 8           MR. PIERSON:  There wasn't a statute that

 9 they pointed to for interest.

10           THE COURT:  There was or was not interest?

11           MR. PIERSON:  There was not.  The

12 plaintiffs argued they were entitled to it simply

13 because they were entitled to attorney fees.  They

14 hadn't been paid their fees for awhile.  Since the

15 statute authorized fees, they were entitled to an

16 adjustment.  What they said was -- they were entitled

17 to a delay factor.

18           THE COURT:  Okay.

19           MR. PIERSON:  Here is what the Supreme

20 Court said, Your Honor:  That the character or nature

21 of interest cannot be changed by calling it damages,

22 loss, earned increment, just compensation, discount,

23 offset, or penalty, or any other term because it is

24 still interest.  And this is a point the Supreme

25 Court repeatedly makes.
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 1           And the thrust of its analysis is just the

 2 fact that you decide not to call it interest or

 3 prejudgment interest, the fact that you decide to

 4 call it something else, delay factor, a correction,

 5 an adjustment, it doesn't change the nature of the

 6 beast that is in front of you.  So they say,

 7 "Interest and a delay factor share an identical

 8 function.  They're designed to compensate for the

 9 belated receipt of money."

10           And that is exactly my point, Your Honor.

11 You can't change the conclusion just by applying

12 another label.

13           Now, they say with respect to the Shaw

14 case, that Congress then passed a statute that

15 permitted recovery of interest against the

16 United States under Title 7.  And that's exactly --

17 that is exactly our point.  If the Iowa legislature

18 wanted to change the law and allow them to recover

19 interest and prejudgment interest in this case, the

20 Iowa legislature could do that.  There's no argument

21 about that.

22           The problem is that the Iowa legislature

23 hasn't done.  And as I'll explain, it actually moved

24 in the other direction.  And plaintiffs can't

25 circumvent that conclusion simply by applying a new
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 1 label and tying to call it something other than

 2 interest.

 3           THE COURT:  One moment, please.

 4           How much longer do you have with your

 5 argument, sir?

 6           MR. PIERSON:  Probably 15 minutes, Your

 7 Honor, maybe 20.

 8           THE COURT:  How much do you have so I can

 9 gauge my court reporter's availability?

10           MR. REECE:  Your Honor, I probably have

11 about 25 minutes, probably an equal amount of time.

12           THE COURT:  Is this a good stopping place?

13           MR. PIERSON:  It's fine, Your Honor.

14           THE COURT:  Very well.  We will stop for

15 the day.  I'll have you come at 9 tomorrow.

16           (Record closed at 4:35 p.m. on October 17,

17 2006.)

18
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