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 1                      PROCEEDINGS

 2           (The following record commenced at

 3 9:08 a.m. on October 16, 2006.)

 4           THE COURT:  Good morning everyone.

 5           I believe we're on Microsoft's foreign

 6 conduct motion now, motion in limine?

 7           MR. GREEN:  No.

 8           MS. CONLIN:  Judge, we put those to

 9 October 24th, so we've got a different order.

10           THE COURT:  I'm sorry.

11           MR. GREEN:  I'm sorry.  We didn't tell you

12 that, Your Honor.  We're on Monday's schedule.

13           THE COURT:  Collateral estoppel.

14           MR. GREEN:  One thing.  I have a

15 housekeeping matter.

16           Ryan Williams and Amanda Davidoff are here.

17 They are going to argue today.  I filed a motion --

18 we filed a motion for them to be admitted pro hac

19 vice pursuant to the new rule.  Roxanne doesn't have

20 an objection, so if I can -- and you haven't had a

21 chance to rule on it yet.

22           THE COURT:  Do we have those there?

23           THE COURT ATTENDANT:  I have it right here.

24 There isn't an order though.  I'll have to do an

25 order.
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 1           THE COURT:  There is no order in here?

 2           MR. GREEN:  I don't think we attached an

 3 order.

 4           THE COURT:  Okay.  I'll have Carrie do an

 5 order up.  Just for the record, though, there's no

 6 objection?

 7           MS. CONLIN:  No, Your Honor, no objection.

 8           THE COURT:  Who are the two people here

 9 again?

10           MR. WILLIAMS:  Ryan Williams.

11           THE COURT:  Ryan Williams.

12           And Amanda Davidoff?

13           MR. GREEN:  Davidoff.

14           THE COURT:  Davidoff?  Did you get their

15 names?  They are admitted pro hac vice --

16           MR. GREEN:  Thank you, Your Honor.

17           THE COURT:  -- under the new rules.  So

18 many rules.

19           MR. TULCHIN:  Your Honor, good morning.

20 This is David Tulchin from Sullivan & Cromwell.  May

21 it please the court.

22           The first motion, I believe, on today's

23 calendar of motions in limine is Microsoft's motion

24 to preclude plaintiffs from introducing evidence

25 about the facts that underlie the 146 findings of
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 1 fact that Your Honor ruled are subject to collateral

 2 estoppel.

 3           As I hope to be able to show the court,

 4 Your Honor, when plaintiffs sought collateral

 5 estoppel, and they did so twice, necessarily the

 6 implication of seeking collateral estoppel is that

 7 with respect to any facts as to which the motion is

 8 granted, neither side can submit evidence to the jury

 9 that lies behind the facts as to which collateral

10 estoppel has been granted.

11           And the issue here, Your Honor, is as

12 follows:

13           I know the court has had so many motions

14 and lots of papers, and there's an awful lot in front

15 of Your Honor; but in response to our motion, the

16 plaintiffs have said that, indeed, they do intend --

17 they would like to be able to submit e-mails and

18 other evidence that lies behind the collaterally

19 estopped findings because according to plaintiffs

20 they seek to admit that same evidence for the purpose

21 of the issue of enhanced damages.

22           As the court knows, it's up to the jury to

23 decide whether the conduct at issue has been willful

24 and flagrant, and then it's up to the court to award

25 some measure of enhanced damages, if any.
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 1           So we have a situation where the plaintiffs

 2 say that all the facts, all the evidence that was

 3 submitted to Judge Jackson concerning the 146

 4 findings as to which collateral estoppel has been

 5 granted, all those same facts can come into evidence

 6 before the jury on the issue of willfulness; that is,

 7 in their effort to obtain enhanced damages.

 8           I would like to hand up just a few little

 9 slides, if I could, Your Honor.

10           THE COURT:  Sure.  Thank you.

11           MR. TULCHIN:  Thank you.  The first one --

12           THE COURT:  No slide projector?

13           MR. TULCHIN:  No.  Ms. Conlin, this is for

14 you.

15           THE COURT:  I feel slighted.

16           MR. TULCHIN:  I'm not a great one with high

17 technology, Your Honor, but I won't tell the people

18 at Microsoft.

19           THE COURT:  I was just going to say don't

20 tell your client.

21           MR. TULCHIN:  Since none of them are here

22 today.

23           The first slide, Your Honor, is meant to

24 show the court what the plaintiffs said in their

25 original motion in 2004 in which they sought
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 1 collateral estoppel.  And here, what the plaintiffs

 2 said is that collateral estoppel serves to relieve

 3 parties of the cost and vexation of multiple lawsuits

 4 and conserve judicial resources.  And then they said

 5 later allowing Microsoft to relitigate the government

 6 action would result in a tremendous waste of judicial

 7 resources.

 8           And I would also like to hand the court

 9 what the plaintiffs said on this subject in their

10 motion in 2006.  And, of course, Your Honor will

11 remember that after Judge Reis granted a collateral

12 estoppel motion, Microsoft was granted leave to

13 appeal to the Supreme Court, and the Supreme Court

14 reversed and remanded early this year.

15           And after that, the plaintiffs submitted a

16 second motion.  And here, quoting two sentences from

17 their brief, page 23, the plaintiffs said that,

18 "Otherwise, the parties here will be required to

19 relitigate these same facts thereby extending the

20 trial unnecessarily."

21           And the point, of course, here, Your Honor,

22 is that when seeking collateral estoppel, the

23 plaintiffs have twice made the point, which is almost

24 the essence of what collateral estoppel is supposed

25 to be all about, that if collateral estoppel is
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 1 granted, judicial resources will be conserved; that

 2 if it's not granted, there would be a waste of

 3 judicial resources.  And then, of course, they make

 4 reference to the relitigation of the same facts which

 5 would result in extending the trial unnecessarily.

 6           And we think that's correct, Your Honor,

 7 that the point of collateral estoppel is to reduce

 8 the length of the trial and conserve judicial

 9 resources if the other criteria for collateral

10 estoppel have been satisfied.

11           So the necessary corollary, when you ask

12 for collateral estoppel with respect to a particular

13 fact, the necessary corollary is that neither side

14 can submit evidence on those same facts.  And I will

15 get to the law on this, Your Honor, which is clear

16 and undisputed, black letter law, again, the

17 plaintiffs don't dispute that the law is that both

18 sides are bound.  What they say is, "Well, we have

19 another purpose for the same evidence.  And because

20 we have a second purpose, we are permitted to put

21 into evidence all the same facts that are subject to

22 the collateral estoppel findings."

23           Your Honor, when Your Honor ruled in June

24 of this year on the motion for collateral estoppel,

25 one of the things that you said at page 3 of your
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 1 June 5th decision, you said, "The court must also

 2 consider whether treated as an issue or fact as

 3 conclusively determined will complicate the

 4 determination of other issues in the subsequent

 5 action or prejudice the interest of the defending

 6 party."

 7           And we have many, many examples, Your

 8 Honor.  We've submitted some in our brief.  There are

 9 many, many others.  Indeed, there are really hundreds

10 of exhibits that the plaintiffs have indicated they

11 will seek to get into evidence that are exactly the

12 same facts, the same documents, that lie behind

13 Judge Jackson's findings.  I mean, just by way of

14 example, we pointed in our brief to an exhibit

15 concerning Finding of Fact 102.  That's a finding

16 that is subject to collateral estoppel, and that

17 finding pertains to a meeting that Bill Gates had

18 with the chief executive officer of Intel, Andrew

19 Grove.

20           In their brief in opposition, Your Honor,

21 plaintiffs say, "Yes, that is correct.  We want to

22 get the e-mail concerning that meeting into

23 evidence."  And, again, they say it's relevant to the

24 issue of willfulness.  Well, what turns out to be the

25 case, Your Honor, is that every document that
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 1 pertains to the collaterally estopped facts is,

 2 according to plaintiffs, relevant to willfulness,

 3 relevant to the issue of whether enhanced damages

 4 should be awarded.

 5           We've gone through a number of these, Your

 6 Honor.  I'm happy if the court wishes at some point

 7 to hand up many more examples of this.  We didn't

 8 want to unnecessarily lengthen our memorandum, but

 9 Finding 122, for example, is a finding by Judge

10 Jackson, again collateral estoppel has been granted,

11 concerning negotiations that IBM had in March 1995

12 for a Windows 95 license.

13           Judge Jackson made a finding that goes on

14 for several sentences.  He refers to a document on

15 July 20, 1995.  He goes on to talk about Microsoft's

16 reasons, and the plaintiffs seek to get into evidence

17 in this case -- they've marked it as Exhibit 2361 --

18 a letter from IBM to Mr. Gates on July 20th.  It was

19 Government 2197.  Here it's marked as 2361.  It's

20 exactly what Judge Jackson was referring to in his

21 Finding 122.  It's the document that lies behind his

22 sentence in which he refers to the events of July

23 20th.

24           This comes up, Your Honor, just all over

25 Finding 91.  Again, Your Honor granted collateral
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 1 estoppel.  It talks about the Netscape Microsoft

 2 discussions in 1995, in June, and then through

 3 August.  And Government 351 in the government case

 4 was a series of e-mails from June about the Netscape

 5 meeting.  These were e-mails internal at Microsoft.

 6 The plaintiffs have marked this as their 5716 in this

 7 case, and there were literally hundreds of these.

 8           Your Honor, where the plaintiffs want to

 9 have it both ways.  They argue that Microsoft is

10 estopped from introducing evidence, but somehow that

11 they aren't.  They can get an instruction from the

12 court to the jury about Judge Jackson's findings, an

13 instruction, which I dare say, will have some

14 significance to the jury coming from the court.  And

15 at the same time the plaintiffs want to put in all

16 the evidence that lies behind the matters as to which

17 the court is giving its instruction.

18           The Iowa Supreme Court, Your Honor, and

19 I'll hand up, Your Honor, if I may, an excerpt from

20 the decision.  This is a case called Grant v. The

21 Iowa Department of Human Services, a decision of the

22 Iowa Supreme Court from July of this year.  I don't

23 believe it's been reported yet in the N.W.2d

24 reporter.

25           THE COURT:  Thank you.
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 1           MR. TULCHIN:  And the Iowa Supreme Court

 2 makes a statement, they quote a decision that they

 3 made in 2002, but they say as follows:

 4           "In considering the application of

 5       the doctrine -- let me just say

 6       parenthetically, this is the doctrine

 7      of collateral estoppel -- "it is important

 8       to observe it applies to both legal and

 9       factual issues.  We have said where a

10       particular issue or fact is litigated

11       and decided, the judgment estops both

12       parties from later litigating the same

13       issue.  The entire premise of issue

14       preclusion is that once an issue has

15       been resolved, there is no further

16       fact-finding function to be performed."

17 Quoting the Colvin case from 2002.

18           And, Your Honor, if the plaintiffs wanted

19 it both ways, if when they made their motion earlier

20 this year seeking collateral estoppel as to these 146

21 findings, in fact, more, if they wanted it both ways,

22 it seems to me they were duty bound to tell the court

23 that when they said they wanted judicial resources to

24 be conserved, they weren't being entirely forthright.

25 What they want, really, is for Microsoft to be

Pristine Unsigned Page  12



Hearing before Judge Rosenberg  10/16/2006  9:08:00 AM

 1 estopped, but for the plaintiffs to have a full

 2 opportunity to run through all the same evidence.

 3 This is exactly what the Supreme Court of Iowa in the

 4 Grant case indicates cannot be permitted.

 5           And there's nothing radical or new, Your

 6 Honor, about this proposition in the Grant case that

 7 both sides are barred from litigating the same issue.

 8 Again, if the plaintiffs want all this evidence in on

 9 willfulness, then necessarily there can't be

10 collateral estoppel on the same facts.  And, perhaps,

11 the court should go back and reconsider or redecide

12 the issue given what the plaintiffs now say that they

13 can have it both ways.

14           The Grant case is in accord with decisions

15 from the federal courts on collateral estoppel.  I

16 would cite Friends For All Children v. Lockheed

17 Aircraft.  This is 497 F.Supp. 313 at 319.  And there

18 the court said that these limitations -- again,

19 referring to the doctrine of collateral estoppel --

20 will affect both parties.

21           Same result in Coburn v. Smithkline

22 Beecham, 174 F.Supp. 2d 1235 at 1239, and Miller v.

23 Johns-Manville, 538 F.Supp. 631 at 634.  The Coburn

24 case is from 2001.  The Miller case from 1982, but

25 both of them say that you cannot get offensive

Pristine Unsigned Page  13



Hearing before Judge Rosenberg  10/16/2006  9:08:00 AM

 1 collateral estoppel and at the same time -- and I'm

 2 quoting from Miller, "present the same evidence in

 3 order to educate the jury."

 4           Now, there was a case where the plaintiff

 5 wanted the same evidence in for the purpose of what

 6 the plaintiff called "educating" the jury about the

 7 background -- the background facts in the lawsuit.

 8           Here, of course, the plaintiffs want to go

 9 way, way beyond that.  They want this evidence to be

10 before the jury on the question of willfulness.

11           And the essence of what we have here, Your

12 Honor, is, with all respect to the other side, a

13 little bit of -- if I can put it this way --

14 distortion of what collateral estoppel is meant to

15 accomplish.  There literally is no case, at least

16 none that has been cited by either side on this

17 motion, Your Honor, where a plaintiff has been

18 permitted to have it both ways, to get collateral

19 estoppel but to put in all the same evidence.

20           And the Setter v. A.H. Robins Company case,

21 this is from the Eighth Circuit 1984.  It's 748 F.2d

22 1328 at 1331.  The Setter case considered this issue,

23 Your Honor, in a slightly different context.  There,

24 when the plaintiffs moved for collateral estoppel,

25 they disclosed, unlike here, that they wanted to get
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 1 the same facts into evidence on the issue of punitive

 2 damages.  Really, the same issue we have here except

 3 neither Microsoft nor the court understood that when

 4 plaintiffs made their motion in this case.

 5           And what the Eighth Circuit said in

 6 resolving the dispute in the Setter case was that

 7 collateral estoppel, if granted, would save little

 8 court time because the plaintiffs would then claim

 9 that they had a right to submit the same evidence on

10 punitive damages.  As a result, the court did not

11 grant collateral estoppel in the Setter case because

12 if the same facts are coming in on exemplary damages,

13 then you can't have it both ways.  You can't get

14 collateral estoppel, and you can't then get the same

15 facts into evidence.

16           Lastly, Your Honor -- and I know I'm citing

17 a number of cases -- but there's the Air Crash

18 Disaster at Stapleton Airport, a Colorado case.  It's

19 720 F.Supp. 1505 from the District of Colorado in

20 1989.

21           And, again, that had as its issue at page

22 1524 the exact same issue that we confront here,

23 except in the Air Crash Disaster case, again, the

24 plaintiffs disclosed up front that they wanted to

25 have it both ways.  And what the district court in
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 1 the District of Colorado said was that because all of

 2 the evidence presented on liability, the evidence as

 3 to which collateral estoppel was sought, would also

 4 be presented in subsequent trials for punitive

 5 damages.  Collateral estoppel would be denied, at

 6 1524.

 7           And, again, the reason -- or at least a

 8 reason for denying collateral estoppel under the

 9 circumstances we have here is that the very purpose

10 of collateral estoppel -- to relieve the court of the

11 time and costs of litigating everything twice --

12 would be undermined.

13           Lastly, Your Honor, I wanted to point out

14 what the Iowa Supreme Court said in its decision

15 early this year in this very case, Comes v.

16 Microsoft.

17           THE COURT:  Thank you.

18           MR. TULCHIN:  It's 709 N.W.2d 114, because

19 I do think that what the Iowa Supreme Court said

20 while they weren't dealing with this issue, we didn't

21 know this issue would arise at the time, I think it's

22 relevant in thinking about whether or not the

23 plaintiffs should have it both ways here.

24           The Iowa Supreme Court -- and I know Your

25 Honor considered this in your decision -- made
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 1 reference to the fact that a lengthy list of

 2 subsidiary facts granted preclusive effect could be

 3 very prejudicial to a defendant.  And then later on

 4 on this same page, 120, the Supreme Court says that a

 5 long list of isolated findings could confuse or

 6 mislead the jury.

 7           And the reason that I make reference to

 8 this now, Your Honor, is that I think the problem

 9 that the Iowa Supreme Court has compounded many times

10 over if these 146 findings are given to the jury and

11 the court instructs the jury as to the fact that

12 Microsoft is bound by these findings and at the same

13 time the plaintiff can submit all the underlying

14 evidence, the same documents, the same e-mails that

15 Judge Jackson had before him, if the plaintiffs can

16 submit those to the jury, well, now we're at a point

17 where that lengthy list of findings becomes even more

18 confusing and more likely to result in prejudice,

19 unfair prejudice to Microsoft.

20           The very idea of having it both ways

21 undermines the purpose behind collateral estoppel.

22 It undermines the black letter law that both sides

23 are bound and neither side can put in evidence on the

24 same subject.

25           And it raises a serious risk that the
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 1 purpose for which this court granted collateral

 2 estoppel will become distorted when the jury is asked

 3 not just to consider the court's findings, but to

 4 deal with these hundreds and hundreds of exhibits,

 5 same exhibits as were used in the government case,

 6 supposedly for the purpose of willfulness.

 7           If that occurs, Your Honor, Microsoft

 8 clearly must be permitted to respond.  Microsoft

 9 witnesses at the trial, people, for example, who

10 wrote the e-mails that were before Judge Jackson, if

11 the plaintiffs can put into evidence the author's

12 e-mail, he or she clearly must be permitted to

13 explain what the e-mail means, why he or she wrote it

14 and the facts and circumstances existing at the time.

15           So now we're at a point where we have

16 collateral estoppel and collateral estoppel is saving

17 no time, no judicial resources.  We are relitigating

18 on both sides everything.  Surely, the plaintiffs

19 don't mean to argue that they can have collateral

20 estoppel, submit the same documents that underlie the

21 findings, and yet prohibit Microsoft witnesses from

22 sending these e-mails in context from testifying

23 about them.  That would be grossly unfair, I submit,

24 Your Honor.

25           And again, if we're going down this path at
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 1 all, then we would respectfully request that the

 2 court reconsider the entire issue of whether

 3 collateral estoppel here makes any sense for the

 4 court.

 5           Thank you, Your Honor.

 6           THE COURT:  Thank you.  Ms. Conlin.

 7           MS. CONLIN:  Thank you, Your Honor.  May it

 8 please the court.

 9           Microsoft seeks a wholesale exclusion of an

10 untold and unidentified number of the plaintiffs'

11 trial exhibits and prior testimony designations based

12 on Microsoft's say-so, and their say-so that such

13 evidence was relevant to the issues given preclusive

14 effect by the court's order.

15           Microsoft makes the wholly inappropriate

16 argument that plaintiffs should be precluded from

17 offering any of this evidence so long as it is

18 covered by or about the matters that Microsoft is

19 collaterally estopped from relitigating.

20           There are serious, substantive and serious

21 practical problems with the approach that Microsoft

22 has taken, and Microsoft's motion should be denied.

23           First of all, Microsoft does not identify

24 in its motion the precise universe of evidence that

25 is the subject of its motion.
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 1           Through the Special Master process, Your

 2 Honor, Microsoft identified about 1500 exhibits as

 3 subject to collateral estoppel and about 600 that --

 4 these are rough numbers, Your Honor -- about 600

 5 pieces of testimony as -- they objected to it as

 6 being subject to collateral estoppel.  However, many

 7 of the those objections were lodged before this court

 8 made its decision on collateral estoppel, and it's

 9 uncertain which one of those 2100 or so objections

10 are the subject of this motion because Microsoft only

11 gives us eight.  They tell us about eight of the

12 documents that they don't like.

13           Now, Your Honor, we're faced with the

14 impossible burden of defending the admissibility of

15 an untold number of our exhibits and testimony

16 without knowing what to defend or against what charge

17 since, in fact, many of those exhibits may be

18 relevant or covered by findings of fact subject to

19 preclusion in Microsoft's opinion.

20           Microsoft's motion is oversimplified.  It's

21 shortsighted.  It also fails to acknowledge that even

22 if some of plaintiffs' evidence is relevant to the

23 146 findings of fact, such evidence may be relevant

24 to other issues that are not the subject of the

25 collateral estoppel order.
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 1           We're talking about issues here, Your

 2 Honor, and there are issues that are settled and

 3 issues that are not settled.  And one document, one

 4 exhibit may, in fact, be relevant to an issue that is

 5 settled, and which Microsoft is precluded from

 6 relitigating, and to an issue, which is not settled

 7 and which the parties are litigating; and there are a

 8 number of those issues.

 9           We believe, Your Honor, that the

10 appropriate approach to these collateral estoppel

11 matters is much the same way as we're addressing the

12 issue of relevance; and that is, as the documents are

13 offered in the context of the lawsuit, the court will

14 make its decision as it would in an ordinary case as

15 opposed to this quite extraordinary case.

16           We will then, Your Honor, in the context of

17 the lawsuit be able to articulate why we're offering

18 these exhibits to which Microsoft objects.  We will

19 have the express purpose for which it's offered; and

20 if the court disagrees with us, then it will exclude

21 the evidence.  And if the court agrees with us, then

22 it will not.  Microsoft's blanket assertion about a

23 massive amount of evidence, however, provides no

24 basis for the plaintiff to provide any kind of

25 response to the court to fashion some sort of
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 1 meaningful ruling.

 2           In its reply, Microsoft notes that the

 3 plaintiffs have repeatedly told the court that

 4 collateral estoppel would result in the withdrawal of

 5 many exhibits and testimony.  We are reviewing the

 6 evidence, and where the only purpose of the evidence

 7 was to prove Microsoft's liability on the issues that

 8 are estopped, we won't -- we will not offer such

 9 evidence.  But this underscores, of course, why

10 Microsoft's motion is too broad and unenforceable in

11 the abstract.

12           Let's talk also about the substantive

13 issues.  Microsoft's contention that somehow we

14 conceded in oral argument that evidence from the

15 government case would be irrelevant and inadmissible,

16 if the motion was granted, is flawed.

17           First, we never contended that granting

18 collateral estoppel would obviate the need to present

19 relevant evidence from the government action

20 concerning issues not decided or issues that the

21 court did not grant estoppel on.  And here are some

22 of them, Your Honor.  Quantification of the damages

23 to consumers from Microsoft's suppression of

24 innovation, applications issues, and credibility

25 issues, and, of course, intent.  Those are just a few
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 1 of the things to which this evidence may go, which

 2 are not settled unless Microsoft wishes to concede.

 3           Second, the court did not grant the full

 4 scope of collateral estoppel that we sought, and so

 5 there are some of those issues that we will need to

 6 prove if we want the jury to know about them.

 7           And, finally, the court's collateral

 8 estoppel ruling did not indicate that the plaintiffs

 9 could not offer any evidence from the government

10 actions.  There's nothing in the court's order that

11 even hints that the court would preclude evidence

12 from the government action when, in fact, it is

13 relevant for some purpose not estopped.

14           Even if Microsoft had met its burden of

15 showing that the eight identified trial exhibits

16 designated by plaintiffs are essential to the court's

17 collateral estoppel ruling, which it has not and

18 cannot, Microsoft has failed to establish that these

19 and all of the other 2100 pieces of evidence are not

20 relevant for any purpose other than liability.

21 That's what the court has established.  The court has

22 established by its findings, by its ruling on

23 collateral estoppel, that certain of those findings

24 of fact on liability are settled.  Microsoft is

25 precluded from relitigating those issues, but we are
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 1 not precluded from offering the same documents and

 2 the same testimony on other issues that are not

 3 settled, that were not the subject of our motion, and

 4 that were not the subject of the court's ruling.

 5           Regardless of whether some or all of the

 6 plaintiffs' evidence was used in the government's

 7 actions, the evidence may still be relevant here:

 8 Proof of harm to consumers, to prove that Microsoft

 9 unlawfully acquired and maintained a monopoly and

10 applications; to provide the jurors with the context

11 necessary to understand the 146 findings that the

12 court has precluded to demonstrate a pattern of

13 anticompetitive behavior that is intertwined with the

14 remainder of the plaintiffs' evidence; to prove the

15 effect of Microsoft's conduct on innovation; and to,

16 of course, what Mr. Tulchin focuses on was intent:

17 Willfulness and -- willful and flagrant conduct.  But

18 I've given the court five other reasons that such

19 evidence may be offered and in the context of an

20 individual piece of evidence, there may be others.

21           I may have overlooked, Your Honor, that we

22 also -- that also a piece of evidence may prove, may

23 have something to offer in terms of the credibility

24 of Microsoft's officers and employees.

25           What Microsoft is saying to the court
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 1 besides the theme of plaintiffs want to have it both

 2 ways is that you need to make a blanket ruling about

 3 the admissibility of exhibits and testimony.  They

 4 want you to do that without them identifying what

 5 testimony and what exhibits and without knowing

 6 whether or not such testimony or exhibits are

 7 admissible and perfectly appropriate in other cases.

 8 It would be a great boom to the defendants, Your

 9 Honor, if you made a blanket ruling that every piece

10 of evidence offered in the government case was not

11 admissible in this case, but such a ruling would not

12 be in accord with the law.

13           The cases cited by Microsoft -- I'm

14 always -- I don't want to say entertained because

15 that's not quite the right word, but I'm always

16 surprised when Microsoft comes to court and tells the

17 court that what they are saying is black letter law.

18 We've heard that quite a bit.

19           In this case, Your Honor, there is not a

20 case that they have cited that supports their

21 position, not a single case that even comes close.

22 What's black letter law is, in fact, what the Supreme

23 Court said recently in both our case and in the Grant

24 case, once a fact has been established, there is no

25 further fact-finding function to be performed.
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 1 Nothing in that case or in any other cases that they

 2 cite say that if a piece of evidence supports a fact

 3 that has been established, you can't offer it for

 4 another purpose.  That's just absurd.

 5           I'm going to tell the court about a few

 6 other cases.  I'm not going to go through all of

 7 them, but United States v. Guy and Wailua Associates

 8 v. Aetna, are inapposite because they concern whether

 9 a party may relitigate an issue collaterally

10 estopped, not whether evidence related to that issue,

11 but also related to other issues, may be introduced.

12           Let me talk about the Friends case.  That's

13 a very interesting case, Your Honor, because it

14 supports us.

15           In that case, Your Honor -- this is an

16 aircraft case and liability was admitted, and so the

17 two issues remaining were causation and damages.  And

18 there were two or three cases tried in which the

19 plaintiffs presented evidence that the forces of the

20 crash were sufficient to cause injury, which they

21 litigated the causation part of the case.  Then they

22 asked for collateral estoppel on causation leaving

23 proof only of damages to the individual plaintiffs as

24 to the issue to be litigated.

25           And collateral estoppel was granted on the
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 1 issue of causation for the remaining -- I think it

 2 was more than 100 cases, and here is what the court

 3 said:  "Granting plaintiffs' motion would not prevent

 4 Lockheed from attempting to argue that the plaintiff

 5 has no medical manifestations of the injury or that

 6 any such manifestations were caused by events not

 7 related to the crash," you know, the obvious kinds of

 8 defenses to damages.

 9           If they were to offer that, then the court

10 said, "If the defendant tries to prove an alternative

11 cause for the injury, then the plaintiff may, in

12 fact, prove that the forces in the crash were the

13 most likely cause of the injury or that they were the

14 sole cause of the injury."  So, in fact, Your Honor,

15 we recommend the Friends case to you because it is

16 the closest, not unexact, but the closest to our

17 situation here.

18           Iowa law is very well settled, and if I may

19 use the term "black letter law."  Evidence may be

20 clearly admissible for one purpose -- I'm sorry, Your

21 Honor.  Evidence may be clearly inadmissible for one

22 purpose, yet the same evidence may be proper and

23 admissible for another legitimate purpose.  A whole

24 bunch of cases about that.  In other words, if the

25 evidence is admissible on any ground, it should not
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 1 be excluded.  Evidence in the government case will be

 2 admissible if we offer it for multiple purposes.

 3           Let's talk about some of the relevant

 4 purposes.  One that I'm particularly concerned about

 5 is to provide the jurors with the context necessary

 6 to understand the 146 findings that the court has

 7 precluded.  The only examples that Microsoft provides

 8 of the plaintiffs' evidence that it seeks to exclude

 9 by this motion are exhibits or testimony that are

10 cited or quoted by Judge Jackson in the findings of

11 fact.  Such evidence, however, is relevant not to

12 prove Microsoft's liability, but to provide the

13 jurors with the context necessary to understand those

14 findings.

15           For example, it's unlikely that members of

16 the jury will understand the significance of such

17 acts such as Microsoft prohibited OEMs from modifying

18 the initial boot sequence of Windows, or that it was

19 commingling code related to browsing and other code

20 in the same files without being able to consider

21 evidence that explains what those things mean and why

22 they were unlawful.  Barring plaintiffs from

23 introducing this evidence will prevent the jury from

24 having the context necessary to understand the

25 findings that the court has made and would leave a
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 1 chronological and conceptual void, consistent with

 2 Iowa's liberal approach to relevancy, and this again,

 3 black letter law, evidence, which is essentially

 4 background in nature and can scarcely be said to

 5 involve a disputed matter, is admissible.

 6           Jurors are taxed with reviewing and piecing

 7 together the evidentiary jigsaw puzzle and are

 8 entitled to a complete and accurate picture of what

 9 happened.  Even the authority cited by Microsoft

10 influenced this liberal approach, Blue Cross Blue

11 Shield, which they cite.

12           In that case the court permitted defendants

13 to present evidence on a legally irrelevant issue in

14 order to put other evidence in context based on the

15 practical realities of juror decision making.

16           The United States Supreme Court has

17 expressed a willingness to admit evidence which

18 satisfies jurors' expectations about what proper

19 proof should be.  Like Blue Cross, Your Honor, this

20 is a very complex case.  This is a very significant

21 case.  It's hard to conceive of a more difficult and

22 complex case.  And I want the court to know what I

23 intend with the court's permission and provided that

24 this motion is overruled.  What I had thought to do,

25 Your Honor, with respect to these 146 findings of
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 1 fact, is to show the jury as a part of my opening

 2 statement the actual document from which the court

 3 quoted.  It just is hard for me to conceive why that

 4 would be improper.  This court has granted collateral

 5 estoppel to those findings, and what I would do is

 6 show the jury the actual document from which that

 7 finding was taken.

 8           I may also play parts of depositions

 9 pertaining to the findings of fact.  What defendant

10 has sought without ceasing is to minimize the import

11 of the court's findings of fact first by seeking to

12 limit the findings of fact -- we've been through that

13 several times -- particularly to the twelve in

14 Minnesota, which both sides know some jurors thought

15 that they were supposed to ignore.  Some jurors

16 thought that they were supposed to put them out of

17 their minds, and certainly they did not understand

18 them.

19           We also have a situation that is not akin

20 to that faced in federal courts in antitrust cases as

21 we were talking about on Friday, Your Honor, and we

22 don't need to repeat it, and this is in the federal

23 courts treble damages are automatic.  In this court

24 they are not.  We have the burden of proving

25 willfulness.  We have the burden of proving that what
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 1 the defendant did was not an accident, that they

 2 meant to do it, that it was not a mistake, that it

 3 was not an accident, that, in fact, they did exactly

 4 what they expected and wanted to do.  And so some

 5 evidence that was relevant in that case is

 6 particularly relevant to that issue.

 7           Let me, Your Honor, instead of talking in

 8 the abstract, let me provide the court with the eight

 9 documents and explain to the court in the context of

10 these eight documents what we -- why we believe that

11 these eight documents are appropriate for us to

12 offer.

13           The first one, Your Honor, on the

14 letterhead of Intel.  Let me say, Your Honor, that

15 these are not the complete exhibits.  One of the

16 complete exhibits is really long, so I have just

17 given the court and counsel those pages that I think

18 are important for us to take a look at.

19           Remember the meeting between Intel

20 executives and Mr. Gates about NSP, Native Signal

21 Processing, and this is Mr. Whittier, who was the

22 head of the Intel architectural labs, his recordation

23 of that meeting, and it was, in fact, subject to the

24 findings of fact.

25           On the second page, Your Honor, you will
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 1 see a highlighted section that talks about the Paul

 2 Maritz presentation.  And according to Mr. Whittier

 3 "agreed Microsoft, Intel and behind, that the

 4 Internet is a platform."  And that particular

 5 statement may become important because some

 6 witnesses, not Microsoft witnesses, deny that they

 7 ever thought that the Internet was a platform.

 8           Down a little bit lower, "Microsoft very

 9 sensitive what Intel might do on the client side.

10 Example:  Java, a show stopper.  Later Stork played

11 back you are doing Java."  That goes directly to

12 Microsoft's intent to stop Java, that they didn't

13 just stop it by accident.  They didn't stop it by

14 mistake.  They intended and meant to stop it.  They

15 say, in fact, it is a "show stopper."

16           Mr. Tulchin mentioned the IBM meetings.

17 There are, Your Honor, lots of documents back and

18 forth about the Netscape meetings, lots of documents

19 back and forth about these IBM meetings, and only a

20 few of them will be offered and presented, but those

21 few will go to issues that are not resolved.

22           This one is from IBM -- I think is

23 Mr. Thoman to Mr. Kempin.  The court will recall,

24 Mr. Kempin is the worldwide director of OEM sales at

25 Microsoft -- dated August 3, 1995, within days, Your
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 1 Honor, of the release of Windows 95 and IBM still

 2 does not have a contract for it.  And this is the

 3 last -- or the second-to-the-last paragraph.  He

 4 says, "I would hope IBM's intent is clear.  The PC

 5 Company has already stated publicly that it will ship

 6 and support Windows 95.  Our Personal Software

 7 Products people, however, will continue to compete

 8 with Windows 95.  IBM has numerous partners with whom

 9 it also competes, as I assume Microsoft does.  I

10 discussed this in my conversation with Bill, and as

11 he and I seem to agree, as long as the software

12 competition is fair and ethical, it should not be an

13 issue on how you work together with a PC Company."

14 That, Your Honor, includes applications.  And I'm

15 going move to the next exhibit.  You will see why I

16 say that.

17           This is 2385 dated August 11th.  This

18 letter is from Mr. Santelli at IBM.  I'm sorry.  It's

19 not a letter.  It's a memorandum to Mr. Thoman from

20 Mr. Santelli, who is in the negotiations.

21           "Joachim offered to accept a single payment

22 and close all outstanding audits.  Joachim also

23 suggested this payment may be reduced through an

24 offer of good faith from IBM.  Something he could

25 show Gates.  He suggested IBM not bundle Lotus
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 1 SmartSuite on our systems for a minimum of six months

 2 to one year.  He is concerned on the impact to

 3 Microsoft profit from office if they begin offering

 4 to OEMs as a preload.  They view the threat of

 5 bundling as a core issue in the relationship.  I told

 6 him that this was not an option."

 7           Your Honor, that's applications.  That's

 8 not an issue for which this court has granted

 9 collateral estoppel.  That was not a market at issue

10 in the government case.  This is about applications

11 and an attempt on Microsoft's part to get IBM not to

12 load its own applications products on its own

13 hardware products.

14           Next, Your Honor, is a very small part of

15 Plaintiffs' Exhibit 3736, and I should tell the court

16 that's my handwriting off to the side, which I will

17 read into the record because for some reason people

18 sometimes have difficulty with that.

19           The exhibit to be offered is 3737.  It's

20 the same as this exhibit, Your Honor, only it is

21 signed by Mr. Chase.  This one is incomplete.  3737

22 is complete, but it doesn't matter for our purposes.

23 This is the contract between Microsoft and AOL, and

24 what I would seek to do with this is -- you see the

25 part that is underlined, Your Honor, "For any
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 1 Semi-Annual Period, the total shipment percentage

 2 shall not exceed 15 percent or, at the end of any

 3 Semi-Annual period, the total Subscriber's Percentage

 4 shall not exceed 15 percent."  And what I would

 5 intend to do -- Your Honor, this is the document that

 6 supports one of the findings of fact, and I would

 7 intend in my opening to display that to the jury.

 8           The next one is 5732, and this is from

 9 Mr. Gates dated Wednesday, October 18th, and it is --

10 it is about that complicated relationship, but one of

11 the sentences here is of particular importance to our

12 innovation case.  Here is what he says, Your Honor:

13 "With Intel's share I believe the best thing for us

14 is to push everyone to adopt MMX" -- a kind of

15 chip -- "even though the alternative may be

16 technically superior."  We say that would go to the

17 issue of innovation if the court permits us to prove

18 those kinds of damages; but even if the court does

19 not, innovation and choice are always a part of

20 whether or not competition in the market has been

21 damaged.

22           The bottom one, Your Honor, is a quote from

23 Finding of Fact 103.  A part of it is a quote from

24 Finding of Fact 102 -- 103, I'm sorry.  "Intel feels

25 we have all the OEMs on hold with our NSP chill.  For
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 1 example they feel HP" -- Hewlett-Packard -- "is

 2 unwilling to do anything relative to MMX exploitation

 3 or the new audio software Intel is doing using

 4 Windows unless we say it's okay.  This is good

 5 news" -- and this is the part that is the quote, Your

 6 Honor, it begins with, "This is good news because it

 7 means OEMs are listening to us.  Andy believes Intel

 8 is living up to its part of the NSP bargain and that

 9 we should let OEMs know that some of the new software

10 work Intel is doing is okay."  That's a quote.

11           Why in the world could I not show the jury

12 the actual documents from which the court took the

13 quote, rather than the bare words of the court, so

14 that the jury knows that the court has evidence

15 behind it.

16           This also, Your Honor, this quote also goes

17 to innovation.  This whole NSP issue is a big issue

18 of innovation.  Native Signal Processing was an

19 innovation that never got off the ground because

20 Microsoft simply "killed it," in the words of Judge

21 Jackson, because it did not coincide with Microsoft's

22 self-interest.

23           Exhibit 5713, the top one there, Your

24 Honor, has to do with innovation again and NSP.  The

25 bottom one on the first page says, "What is the issue
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 1 is that we must find a better way to work with Intel.

 2 Creative Labs, Brooktree, Cirrus, and the rest who

 3 are investing in innovation or face ultimate loss of

 4 control over the direction of MM in Windows."

 5           Rather than reading all of these into the

 6 record, Your Honor, I will just refer to them by

 7 where they appear.

 8           On the second page the first one deals with

 9 intent.  The second highlighted portion deals with

10 innovation.  The third deals with both innovation and

11 intent.

12           The third is interesting because

13 Mr. Kinnie, Your Honor -- you probably have not heard

14 his name at all, "Kinnie," he was telling Microsoft

15 in this meeting that he had a five-year plan and with

16 Native Signal Processing he was reaching his goal and

17 Microsoft was telling him, you know, "Tough.  You

18 need to stop doing what you're doing.  You need to

19 stop innovating.  You need to stop providing new and

20 wonderful things for consumers because we don't like

21 it.  We've got APIs, and we don't like other people

22 having APIs."

23           I'm, of course, Your Honor, saying in

24 substance rather than quoting, but that -- and then

25 they say Mr. Kinnie got kind of emotional, which I
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 1 imagine someone who spent five years of his life

 2 working on a project only to be told by Microsoft

 3 that he could not go forward might be a little

 4 emotional.

 5           On the next page, Your Honor, there is,

 6 again, a very clear and concise statement in the

 7 middle of the page, which I will take a moment to

 8 read.  I believe that this is from Mr. Maritz -- no,

 9 I'm sorry, it's from Carl Stork.

10           Here is what Mr. Stork says:  "I don't

11 think that we got explicit enough on the nub of the

12 problem.  Intel decides they want new function.  The

13 winning path is to work with us, convince us it is

14 important and to resource it, figure out who writes

15 specs, who implements, what an acceptable time is,

16 etc.  Sometime Intel would have to accept the outcome

17 that the time isn't right for us.  The losing paths

18 include:  finding we aren't doing anything and doing

19 it themselves, not talking to us and doing it

20 themselves, and telling us when they are most of the

21 way through," et cetera.

22           That's a very clear statement of how

23 Microsoft kills innovation.  It's concise, and it is

24 admissible for that purpose.

25           The next are also on innovation.  On the
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 1 second-to-the-last page there are a couple of things

 2 that we would offer for other purposes.

 3           Mr. Silverberg in the first sentence of his

 4 e-mail says, "Certainly we have been remiss in not

 5 advancing the hardware platform faster."  We think

 6 that's an admission of lack of innovation by a top

 7 level executive of Microsoft.  And that the next one,

 8 "These guys are tired of waiting for Windows releases

 9 to make advances in hardware," likewise, an

10 admission.

11           Exhibit 2692.  This is the letter from

12 Hewlett-Packard, which the court may well recall, in

13 which Mr. Romano said -- this is so difficult to

14 read, so I'm going to read it.  "If we had" -- now I

15 can't read it.  I think it says, "If we had a choice

16 of another supplier based on your actions in this

17 area, I assure you would not" -- I assure you would

18 not be our supplier of choice."  Again, I think this

19 is quoted, Your Honor, and what I would seek to do

20 with this is to display it.  In fact, I'm sure it's

21 quoted.

22           2658A, it goes to Finding of Fact 406.  It

23 also is from Mr. Gates, and it is a threat and it

24 goes to intent.

25           Your Honor, those are the eight that they
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 1 told me about that I know that they are contesting.

 2 They are all admissible for some reason other than on

 3 the question of the liability of Microsoft.  They are

 4 admissible for intent, for innovation, for

 5 credibility, for some other issue.  The idea that a

 6 document which was admitted in the government case is

 7 not admitted in this case -- is not admissible in

 8 this case is just beyond the pale unless Microsoft is

 9 prepared to concede that the findings of fact to

10 which -- that it is collaterally estopped from

11 relitigating are sufficient in and of themselves to

12 prove flagrant and willful conduct.

13           If they do not concede that, then

14 plaintiffs have a right to present the exhibits that

15 we've discussed as well as other similar evidence to

16 the jury because they are relevant to treble damages.

17           Microsoft points to several cases that it

18 claims stands for the proposition that a party may

19 not obtain collateral estoppel and bring evidence

20 about the precluded matters in support of exemplary

21 damages.

22           There is no such case, Your Honor.  There

23 is simply not a case that we have found or apparently

24 that Microsoft has found that says that.  What the

25 cases say is we are not going to grant collateral
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 1 estoppel because the same evidence would be

 2 admissible on other issues, but that is not where we

 3 are.  Collateral estoppel has been granted, and we

 4 seek to offer a limited amount of evidence that was

 5 also admitted in the government case on issues that

 6 are not settled, and I have enumerated them for the

 7 court.  They are important issues.  Some of the

 8 evidence goes to a whole different market, as I told

 9 the court, in connection with the IBM situation.

10 That Lotus SmartSuite exchange goes to the

11 applications market, which was not even at issue in

12 the government case.

13           Microsoft only argued about unduly

14 prejudicial, which I think they always throw in at

15 the end.  We don't quite understand that.  They say

16 it's a waste of time and, believe me, we're going to

17 do everything in the world that we can do to not

18 waste the jury's time.  There are penalties for that.

19           Because the evidence designated by

20 plaintiffs from the government action is relevant to

21 prove other things, and it's only some of the

22 evidence, Your Honor.  It's not all of the evidence.

23 It is a limited amount of carefully selected evidence

24 that will go to the issues that we have talked about.

25 I did want the court to understand what I would like
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 1 to do with the collaterally estopped findings of fact

 2 by showing the jury the actual documents underlie

 3 those facts.  But for the most part, what I would

 4 hope to be able to do is introduce evidence that was

 5 evidence in the government's case but that goes to

 6 other issues.

 7           And it would just be quite remarkable if

 8 Microsoft could preclude us from offering that

 9 evidence, any evidence, I'm not sure if it's all

10 evidence from the government's case or just the

11 evidence that they particularly don't like, that

12 particularly proves that they would like to preclude.

13           But in any event, Your Honor, I think that

14 the practical, appropriate way to proceed with

15 respect to this issue is to rule on the evidence as

16 it comes in in the context and to challenge us --

17 which I'm sure Microsoft will -- to challenge us to

18 say -- articulate clearly what it goes to prove.  And

19 if it's inadmissible, the court will so rule.

20           So this motion is inappropriate at this

21 time and should be overruled.

22           THE COURT:  Rebuttal.

23           MR. TULCHIN:  Thank you, Your Honor.

24           Ms. Conlin's statements, I think,

25 demonstrate just exactly why this issue is so
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 1 important and so important right now.  In one breath

 2 she complains that we haven't been specific enough.

 3 She says there are hundreds and hundreds of documents

 4 that lie behind the 146 findings as to which the

 5 court granted preclusive effect.

 6           The principle here, with all respect, Your

 7 Honor, really needs to be established up front.

 8 Indeed, Ms. Conlin said today for the first time this

 9 wasn't disclosed when they moved for collateral

10 estoppel.  None of it was.  She said, "I intend in my

11 opening to tell the jury about the 146 Findings, and

12 then to give them the same documents, to read from or

13 put on a screen, the same documents from which Judge

14 Jackson quoted, the same documents that Judge Jackson

15 relied on for these 146."

16           Indeed, I think Ms. Conlin said that -- I

17 tried to write it down.  She said, "Why can't I show

18 the jury the words of the document from which Judge

19 Jackson quoted?"

20           And the reason this can't be done is --

21 it's really as simple as the quote from the Grant

22 case that I gave the court earlier.  We have said

23 where a particular issue or fact is litigated and

24 decided, the judgment estops both parties from later

25 litigating the same issue.
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 1           The entire premise of issue preclusion is

 2 that once an issue has been resolved, there is no

 3 further fact finding functions to be performed.

 4           No case has ever allowed a party such as

 5 the plaintiffs here to have it both ways.  This is

 6 not about whether a document is admissible into

 7 evidence.  It's about the rule of collateral

 8 estoppel.  And the Setter case from the Eighth

 9 Circuit and the Air Crash Disaster case from the

10 District of Colorado both say very clearly, "You

11 cannot offer evidence for a second purpose and also

12 get collateral estoppel with respect to the issues as

13 to which that evidence pertains."

14           In the Setter case it was punitives.  In

15 the Air Crash Disaster case in Denver it was

16 willfulness.  The courts there denied collateral

17 estoppel exactly because counsel for the plaintiffs

18 there disclosed up front that they wanted it both

19 ways, that they wanted the evidence in for two

20 purposes.  That even if they won on collateral

21 estoppel, they had this second agenda to get evidence

22 in supposedly for another purpose.

23           The principles of collateral estoppel do

24 not permit that.  And the only thing that Ms. Conlin

25 says in response to that, Your Honor, it's something
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 1 she said a number of times on other motions before,

 2 same word, is that it is "absurd" -- that was her

 3 word -- to think that she can't have it both ways.

 4 There is no law in her favor.  No case has ever so

 5 held.

 6           If the plaintiffs wanted a particular

 7 document in evidence, such as the eight documents

 8 that she handed us a few moments ago, if they wanted

 9 those documents or some of them in evidence for

10 purpose of showing the context, for purposes of their

11 claim about willfulness and flagrant conduct, then

12 they should not have moved for collateral estoppel

13 with respect to the findings as to which these

14 documents pertain.  Not only shouldn't they have

15 moved for it, they weren't entitled to it.

16           The principle here, and I think the cases

17 are clear, it is black letter law that the purpose of

18 collateral estoppel, Your Honor, is to save the court

19 and the parties the time for relitigating facts that

20 have been once established.  Facts that have been

21 once established.

22           Now what Ms. Conlin says is, "I can tell

23 the jury here are findings that this court -- Your

24 Honor, Judge Rosenberg -- has instructed you, the

25 jury, are binding on Microsoft.  And at the same time
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 1 I can show them the underlying documents with respect

 2 to all 146 findings.

 3           Again, you cannot have it both ways.

 4 Collateral estoppel is not a doctrine that one party

 5 is barred from relitigating.  It's a doctrine that

 6 both are barred from relitigating.  As the Grant

 7 court said in July of this year, "There is no further

 8 fact finding function to be performed."  The court

 9 didn't say there's no further fact finding on a

10 particular issue but you can use the same documents

11 on others.  That's the Setter case and the Air Crash

12 Disaster case.  One cannot have it both ways.

13           And again, an opening statement that relies

14 on this court's instructions about the findings and

15 then goes all the way back through all the documents

16 that were before Judge Jackson -- and it's not just

17 the opening, of course, Your Honor.  It's the actual

18 presentation of evidence as well -- but all of that

19 means that we are all relitigating the same facts all

20 over again.  For example, Ms. Conlin's first

21 document, the Intel memorandum from Mr. Whittier.

22 It's Plaintiffs' Exhibit 7771.  It was Government

23 Exhibit 256.

24           This is Finding of Fact 102 by Judge

25 Jackson.  It is a matter as to which the court ruled
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 1 both sides are precluded.  Now Ms. Conlin wants to go

 2 back through this memorandum, what it means, using

 3 her interpretation, of course, of what it means.

 4           What Judge Jackson said it means is binding

 5 on both of us and the jury will have -- because the

 6 court will presumably read -- Finding of Fact 102.

 7           To allow the plaintiffs now to go back and

 8 offer their spin on what was going on that may or may

 9 not coincide with what Judge Jackson said about this

10 document means that Microsoft must call as a witness

11 someone who can testify about the meeting of August

12 2, 1995 that Mr. Whittier's memo is all about.  It

13 was attended by people from Microsoft, people from

14 Intel, and the same is true with every one of these

15 documents.

16           So the principle here is basic.  It's

17 fundamental.  It's highly important.  The cases are

18 exactly in accord, including the Coburn case from the

19 District of Utah, and the Miller case -- Miller v.

20 Johns-Manville that I referred to earlier, Your

21 Honor.  Plaintiffs may not get offensive collateral

22 estoppel and also present the same evidence for

23 another purpose.  Those two cases say it.  The Setter

24 case and the Air Crash Disaster say the same thing in

25 converse.  That was at a time when the plaintiffs
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 1 were seeking collateral estoppel, and the converse

 2 proposition is you can't get collateral estoppel if

 3 you want the same documents for another purpose.

 4           All of this goes back to the very premise,

 5 to use the word that Grant uses, for collateral

 6 estoppel.  The premise is that if I grant collateral

 7 estoppel for the purpose of saving judicial

 8 resources, then both sides are done with the facts

 9 that lie behind the findings as to which

10 preclusion -- that's what preclusion is -- preclusion

11 has been granted.

12           Thank you very much, Your Honor.

13           THE COURT:  Thank you.

14           We will take a recess for 15 minutes.  Then

15 we will proceed with No. 7, right?

16           MS. CONLIN:  Your Honor, this is

17 Mr. Williams.  He has arrived.  There are two

18 Mr. Williams today.  That will be confusing.  This is

19 Kent Williams.  He's admitted pro hac vice, and he

20 will be handling the government issues.

21           THE COURT:  Okay.  Fifteen-minute recess.

22           (A short recess was taken.)

23           THE COURT:  No. 7, plaintiffs' motion

24 concerning the government action.

25           MS. DAVIDOFF:  Mr. Tulchin is arguing that

Pristine Unsigned Page  48



Hearing before Judge Rosenberg  10/16/2006  9:08:00 AM

 1 motion.

 2           THE COURT:  Oh, where did he go?  I'm sorry

 3 I thought he was here.  I didn't look.  Actually,

 4 it's plaintiffs' motion, I think.

 5           This is the plaintiffs' motion in limine

 6 regarding various issues concerning the government

 7 action against Microsoft; correct?

 8           MR. WILLIAMS:  That's correct, Your Honor.

 9           THE COURT:  Mr. Williams, you're doing it?

10           It is Williams; right?

11           MR. WILLIAMS:  Yes, Your Honor, it is.

12 Kent Williams.

13           THE COURT:  You may proceed.

14           MR. WILLIAMS:  Thank you, Your Honor.

15           This is the plaintiffs' motion in limine to

16 bar references to the disqualification of Judge

17 Jackson and to bar references to claims not brought

18 by the government in the government action, and also

19 to bar references to claims that the government lost

20 in the government action.

21           And in thinking about a way to sum up this

22 issue, the issues resolving the government case, I

23 don't know it's because of reference to Judge

24 Jackson, but I sort of started thinking about Jackson

25 Pollack, and how if you're painting a picture here,
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 1 as I believe we're going to have to do in some

 2 respect, is paint a picture of the government case,

 3 you don't necessarily make the picture clearer by

 4 throwing more paint on the canvas.  And that's what I

 5 believe Microsoft is advocating here.

 6           The plaintiffs are the proponents, if you

 7 will, of Your Honor managing the information that the

 8 jury gets about the government case, that the jury --

 9 or that Your Honor instruct the jury about the

10 collateral estoppel findings, that Your Honor

11 instructs the jury about claims that were necessarily

12 decided in the government case, and that it really be

13 the court's role -- obviously with input from the

14 parties -- but it would be the court's role as to

15 what information the jury gets about what was

16 determined in the government case and what the effect

17 of those determinations are.

18           Microsoft, however, seems to advocate that

19 this be left open to the parties, and that the

20 parties can sort of fill in, if you will, areas that

21 they think would be advantageous to their respective

22 positions, and that they fill in with information

23 that the jury need not necessarily hear in order to

24 make an adjudication of this case; but that the jury

25 hear about things that weren't decided, things that
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 1 the government could have done and other extraneous

 2 information.  Our view is that this will have no

 3 probative effect whatsoever, and it will only confuse

 4 the jury.

 5           I would like to start with the

 6 disqualification of Judge Jackson because I think

 7 that actually is the least controversial of the

 8 issues in this dispute.

 9           As Your Honor is aware, Judge Jackson was

10 disqualified from presiding over the government case

11 against Microsoft and was disqualified from doing so

12 by the Court of Appeals.  We simply want a ruling

13 from Your Honor that would bar Microsoft from

14 referring to that disqualification.

15           It was clear from the Court of Appeals'

16 decision that that disqualification and the reasons

17 for it which involve talking to the press out of turn

18 did not have any effect whatsoever on the validity of

19 the findings that the judge made in that case.

20           Nevertheless, when they have found it

21 advantageous to do so in this case, Microsoft has

22 previously referred to that disqualification.

23           We believe that that would be improper to

24 do in front of the jury, that it would cause the jury

25 to start speculating about why it was that Judge
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 1 Jackson was disqualified, and that it would cause the

 2 jury to unnecessarily view Judge Jackson's findings,

 3 which many of which are going to be given collateral

 4 estoppel effect by this court, to view them with some

 5 suspicion, to question the validity of them, and to

 6 otherwise speculate about whether those findings are

 7 valid or not and the reasons why and to discount

 8 them.

 9           Furthermore, the jury might take it out on

10 the plaintiffs for not telling them about the

11 disqualification, and so we feel very strongly that

12 that disqualification should have no place at all in

13 this case, should not be referred to.  And the way I

14 read their responsive brief, I don't think that

15 Microsoft is actually contesting this.  They say in

16 their brief that they don't intend to refer to the

17 disqualification of Judge Jackson

18 unless -- and I'm quoting here -- "the plaintiffs

19 attempt to create a misleading record," whatever that

20 means.

21           So, Your Honor -- and I'll reserve for my

22 reply if I find out otherwise in opposing counsel's

23 argument that they do intend to contest this, but,

24 Your Honor, what we want at this point is a

25 prophylactic ruling that would bar Microsoft from
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 1 making any reference to that disqualification without

 2 further order from the court.

 3           But to get to where the rubber meets the

 4 road in our motion, it really has to do with the

 5 claims that the government did not bring and the

 6 claims that the government lost, and there is some

 7 dispute about this.

 8           It's very clear in the law and the courts

 9 have made mention of this previously that in bringing

10 in a case against a party, the government has

11 substantial discretion as far as what claims to

12 pursue and what claims not to pursue.  And the

13 reasons the government can have for bringing some

14 claims and not bringing others can depend on a lot of

15 factors that have nothing to do with whether the

16 government thinks it has evidence to support those

17 claims, whether it believes the party is innocent or

18 guilty of those claims.  They can be tactical

19 decisions.  You can sit here all day and speculate

20 about it, and that's the point.  If the jury hears

21 about claims that the government did not pursue, it

22 is going to speculate about why that is the case.

23 It's going to wonder why the plaintiffs did or did

24 not press those same claims in this case.  Why didn't

25 the government proceed with those claims in that
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 1 case?  Does the government know something that the

 2 plaintiffs aren't telling us about?  And it goes on

 3 and on and on, and it opens up a whole can of worms

 4 that we don't need to get into.

 5           We haven't found any cases that suggest

 6 even that it's proper for the jury to hear about

 7 claims not brought in another proceeding by a

 8 different party.

 9           I find it interesting that in the last

10 argument that Mr. Tulchin condemned us for putting

11 our spin on what was necessarily decided in the

12 government case, and yet here they want to put their

13 spin on what was not necessarily decided in the

14 government case.  We think that's improper.

15           The other type of claim at issue in the

16 government case with respect to this case are claims

17 that the government lost, that were actually brought

18 and lost.  And again, there is no case out there that

19 says that a claim brought and lost in a different

20 proceeding by a different party has anyplace in a

21 subsequent trial.  It just doesn't.

22           Again, for the all the reasons that I

23 previously described, that it leads to jury confusion

24 and once you get into the ins and outs of another

25 case, the jury starts speculating about how and why
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 1 that case differs from this case and what the effect

 2 of that is and they get distracted from what the

 3 issues are in this case.

 4           Now, Microsoft has several responses to

 5 this that I want to talk about, but before we get

 6 into that, I want to make clear the distinction

 7 between findings of fact and claims, which I'm sure

 8 Your Honor appreciates, but I'm not sure Microsoft

 9 does.

10           There were findings of fact that Judge

11 Jackson made, and there were also conclusions of law.

12 It all went up to the Court of Appeals, and the Court

13 of Appeals rendered a ruling.  On the findings of

14 fact, the Court of Appeals didn't reverse a single

15 one, and it went through in its own words

16 "painstaking review of those findings of fact," and

17 it did not reverse a single finding of fact.

18           Now, in the claims, obviously, it was a

19 different outcome.  Some claims were lost at the

20 district court level.  Some claims were lost on

21 appeal, but Microsoft seems to lump them all together

22 and say, "Well, if you have a finding of fact that

23 supports a claim that was subsequently reversed, well

24 the jury needs to hear all about that claim."  And,

25 Your Honor, that just isn't the case.  That's just
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 1 not so.

 2           There are findings of fact that did support

 3 claims that were sustained, and Your Honor has made

 4 rulings on the findings of fact that have collateral

 5 estoppel effect, and those are like the big

 6 enchilada.  Those are the ones the jury is going to

 7 hear from Your Honor about established facts that

 8 cannot be disputed.

 9           There are other findings of fact, however,

10 that were not reversed on appeal that Judge Jackson

11 made that the parties can talk about as findings of

12 fact, and the parties are free to dispute those

13 findings.

14           And if Microsoft has evidence to counter

15 one of those findings, it can bring those evidence on

16 if it has it and the jury can make a decision.  And

17 Your Honor can manage this by telling the jury these

18 and only these findings of fact are established.

19           There may be other findings of fact, but

20 these are the ones that are established.  These are

21 the claims that are established and no others without

22 getting into suggesting to the jury other claims that

23 may have -- in some other universe have collateral

24 estoppel effect if they hadn't been reversed by the

25 Court of Appeals.
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 1           But that wasn't the case.  They don't have

 2 collateral estoppel effect here.  There's no reason

 3 to get into all of that.

 4           All the court needs to say is, "These are

 5 the claims.  These have collateral estoppel effect.

 6 No others."  That's it.  The jury has been

 7 instructed, and if the parties stay out of other

 8 claims, the claims that weren't brought, the claims

 9 that were brought and lost, then the jury is going to

10 have as clear a picture as it needs to utilize what

11 is utilizable from the government case in this

12 proceeding without getting distracted by what could

13 have been and what was and was not decided that has

14 no bearing on this case.

15           And that's the important thing that Your

16 Honor is going to need to manage and not leave up to

17 the parties to draw out on cross-examination or in

18 argument.  Because if we do that, then we're going to

19 end with a Jackson Pollack painting rather than the

20 kind of clear picture that Microsoft says it wants

21 but will not be the result if Your Honor takes up

22 Microsoft's proposal as to how to handle this.

23           Now, Microsoft's first response, as I

24 mentioned, is that some findings of fact are relevant

25 to claims that were not pursued or claims that were
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 1 lost either at the district court level or on appeal,

 2 and that if the jury hears finding of facts under any

 3 of these claims even without mention to the claims

 4 they may somehow jump to the conclusion that

 5 Microsoft was found liable on these claims.

 6           Now, that's really giving the jury, I

 7 think, a level of sophistication that is not

 8 warranted, for the jury to hear evidence and then

 9 jump to a illegal conclusion that, "Oh, despite what

10 the judge told me was necessarily decided against

11 Microsoft in the government case, I'm going to now

12 independently of that hear something as a finding of

13 fact and jump to the conclusion that there's another

14 claim that Microsoft was found liable for."

15           Your Honor, I just simply think that that's

16 farfetched, and to the extent that it is a danger,

17 the court can give a limiting instruction and say as

18 I said before, "It was these claims, no others.  End

19 of story, and you are bound by your oath to not

20 speculate about other claims because these are the

21 only claims I'm telling you about."

22           So the first response to what Microsoft

23 says is that that just is not going to happen.  If

24 you look at the probability that something worse will

25 happen, that if the jury starts hearing about claims
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 1 that were brought and lost or not brought at all and

 2 then starts somehow trying to gauge the impact of

 3 that in this case, you're going to have a far worse

 4 result.  As I said before, the jury is going to be

 5 speculating and being distracted from the issue in

 6 this case and possibly taking it out on the plaintiff

 7 for either not telling them about it, not pursuing

 8 those claims or pursuing claims that were dropped in

 9 that case because they think maybe somehow the

10 plaintiffs should be tagged with the government loss

11 in the government case and so on and so on and so on.

12           The best way, as I said before, is for the

13 court to inform the jury as to the claims that were

14 necessarily decided in the government case.

15           The second response that Microsoft has is,

16 "Well, this is all background.  The jury just needs

17 to hear this to sort of get the context of the

18 government case."  "And what we're going to tell the

19 jury" -- says, Microsoft -- "is not in dispute by the

20 parties.  It's not going to be controversial.  We

21 will give a fair picture," and so on and so on.

22           And you're going to hear more about this

23 tomorrow with Professor Calkins because that's

24 basically the subject of his expert testimony.  I

25 don't want to get into that.  I'll save that for
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 1 tomorrow, but it does dovetail with that.

 2           But here is the problem with that position:

 3 Just because something isn't in dispute, doesn't

 4 mean, (a), that it's relevant; or, (b) that its

 5 prejudicial effect doesn't outweigh its probative

 6 effect, and that's the problem with giving this

 7 so-called "background."

 8           As I've said before, the jury starts

 9 hearing about all of this, they'll start speculating

10 about what could and couldn't have been and why it

11 wasn't done that way here and so on and so forth, and

12 they are taking way from the issues in this case,

13 thinking about that.

14           The third response that Microsoft gives has

15 to do with the testimony of our experts.  Some of our

16 experts relied upon findings of fact by Judge Jackson

17 that were not given collateral estoppel effect.  And

18 Microsoft says that in its cross-examination of our

19 experts, it is going to want to -- these are my

20 words, not Microsoft's -- but they are going to want

21 to undermine the credibility of those findings of

22 fact relied upon by our expert by pointing out that

23 the claim that was underpinned by that finding of

24 fact was subsequently lost and reversed.  And the

25 example they give is the tying claim.
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 1           Now, again, one obvious way for Microsoft

 2 to avoid -- or one way for all of this to be avoided

 3 is for Microsoft not to ask the expert about the

 4 finding of fact that supposedly would lead to the

 5 conclusion that a claim was not reversed because

 6 that's their rationale.

 7           What Microsoft is saying if an expert, one

 8 of our experts, testifies about a finding of fact

 9 that underpins the lost claim, even if the expert

10 doesn't mention the claim is lost or mention the

11 claim at all, the jury is going to jump to the

12 conclusion, "Oh, this is a finding of fact about

13 tying, (a); (b) there must have been a tying claim in

14 the government case; (c) that claim must have been

15 sustained in the government case; so, (d), therefore,

16 Microsoft is barred from disputing time."

17           So you've got three or four inferential

18 steps the jury has to make to even get into the

19 prejudice that Microsoft is talking about.  Our

20 response is, (a), that's not going to happen.  It

21 defies logic.  We would have to have a jury that

22 would consist of antitrust lawyers, and even then

23 antitrust lawyers wouldn't make those kinds of

24 connections.

25           It's absurd to even think that the jury is
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 1 going to be making all these logical connections.

 2 But even if they did, and obviously to avoid it is

 3 for Microsoft not to ask about the finding of fact

 4 that is underpinning the expert's opinion.  Because

 5 once again, if Microsoft does ask about the finding

 6 of fact that doesn't have collateral estoppel effect

 7 and the expert testifies about that, properly

 8 instructed by Your Honor, the jury is not going to

 9 make the kinds of inferential leaps that Microsoft is

10 attributing to them.

11           If Your Honor tells them these are the

12 findings of fact that have collateral estoppel

13 effect, there are other findings that don't, which

14 you may or may not hear about, and these are the

15 claims that have collateral estoppel effect and no

16 others -- again, the language has to be worked out,

17 hopefully, between the parties and presented to Your

18 Honor.  But if not, Your Honor can make that call.

19           But if Your Honor makes that kind of

20 instruction, then when Professor MacKie Mason is

21 talking about one of the other findings of fact that

22 doesn't have collateral estoppel, the jury is not

23 going to make this connection that Microsoft is

24 attributing to them.

25           And if you make that instruction and then
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 1 if Microsoft is allowed to get into the claim, the

 2 subsequently lost claim that was supported by that

 3 finding of fact, then the jury is going to get

 4 confused because now they are hearing about claims

 5 that Your Honor didn't talk about, didn't say had

 6 collateral estoppel effect.  They are not going to

 7 know where that fits in.  They are not going to know

 8 why they weren't told about.  Why haven't we talked

 9 it?  Why hasn't Microsoft talked about it, and on and

10 on and on.  Again, there's no reason to get into it.

11           The danger that Microsoft ascribes to

12 having MacKie Mason talk about those kind of findings

13 simply does not exist.

14           The only other example they give besides

15 the finding of fact example is a reference by

16 Mr. Warren-Boulton to the fact that Microsoft was

17 found liable for antitrust violations in the 1990s.

18 And Microsoft holds that up as some outrage, and I'm

19 not really sure even what they are complaining about.

20           In the 1990s part of it, which is what they

21 seem to be arguing, you can amend the statement or

22 they in can cross-examination say, well, wasn't the

23 time period in the government case from 1995 to 1998

24 or whatever.  That is, again, not nearly enough to

25 justify doing what Microsoft is advocating, which is
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 1 to allow them to open up this trial with references

 2 to all sorts of things that happened in the

 3 government case that simply are not probative here,

 4 again, to correct this sort of ephemeral concern that

 5 the jury is going to make a lot of logical

 6 connections that that it is just not going to make.

 7           A couple of misstatement by Microsoft in

 8 its brief that I just want to point out to Your

 9 Honor.

10           In their brief they say that Professor

11 MacKie Mason said that Microsoft was "found liable on

12 the tying claim," and then they use that as a

13 springboard for, "Well, they were found liable, but,

14 yeah, then it was reversed on appeal."  In fact, Your

15 Honor, he does not say "found liable."  I'm sorry.

16 It was Microsoft's words, not his.

17           He sticks to the findings of fact, and as

18 I've explained, there's no problem with that.  He

19 does not mention claims that were reversed or lost by

20 the government in his report or in his testimony and

21 he will not.  So there's no opening the door here or

22 anything like that.

23           And as I mentioned before, findings of fact

24 should be fair game because they were not reversed on

25 appeal.
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 1           The other thing is -- this has to do with

 2 the cases that Microsoft cites supposedly for the

 3 proposition that the jury can hear about claims not

 4 brought or lost.  And, in fact, Your Honor, if you

 5 read those cases, the cases don't say that at all,

 6 and I'm not going to go through all of them.  I'm

 7 just going to take one of them, and that's the -- I'm

 8 not sure how you pronounce it -- Emich Motors

 9 Corporation case, E-m as in "Michael" i-c-h.  This is

10 a Supreme Court ruling from 1951 cited at

11 340 U.S. 558.

12           Microsoft cites some language in here

13 which, standing alone, might support what they are

14 saying.  You would have to read a lot into it to get

15 there, but the language that Microsoft does not cite

16 a couple of lines before completely contradicts what

17 they are saying now.  And that line -- I'll just read

18 it into the record, Your Honor.  This is from the

19 Supreme Court in the Emich case.  "It is the task of

20 the trial judge to make clear to the jury the issues

21 that were determined against the defendant in the

22 prior suit and to limit to those issues the effect of

23 that judgment as evidence in the present action."

24           So, Your Honor, we submit to you that that

25 language makes it crystal-clear that we are limited
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 1 to the government action, what was actually decided,

 2 and nothing else.  And the position advocated by

 3 Microsoft actually contradicts that, and the cases

 4 that we cite as well as the cases that Microsoft

 5 cites all point in the same direction:  That you

 6 don't get into things lost by different parties and

 7 different proceedings.  You don't get into claims not

 8 brought by different parties in different

 9 proceedings.

10           So the upshot of it, Your Honor, is that,

11 again, you need to carefully manage the information

12 that the jury is going hear about the government

13 action.

14           We believe that Your Honor is perfectly

15 capable and should be the one to do that.  Microsoft,

16 apparently, contends otherwise and says leave it up

17 to them to tell the jury.  Again, you'll hear more

18 about that tomorrow, but we believe that that is the

19 incorrect course to take.

20           The jury needs to hear from Your Honor what

21 claims were decided and not leave it to the parties

22 to fill in what they think would be of advantage to

23 their positions.

24           Again, just to conclude, if you go back to

25 the Jackson Pollack analogy, I think a lot of people
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 1 don't understand his work.  I certainly don't

 2 understand his work.  It's not made any clearer by

 3 putting more paint on the canvas; and I don't think,

 4 Your Honor, that it's going to make it any clearer

 5 for the jury if we just open up the government case

 6 and let the parties talk about whatever they feel

 7 like talking about in that case.  That it's really

 8 going to confuse them between what was and what was

 9 not decided, what has effect and doesn't have effect

10 and so on.  That has to be managed by Your Honor, and

11 that's the reason for our motion.

12           Thank you.

13           THE COURT:  Response.

14           MR. TULCHIN:  Yes.  Thank you, Your Honor.

15 David Tulchin.

16           Mr. Williams actually proceeds here, I

17 think, from a mistaken premise.  This is their motion

18 and they are trying to bar Microsoft in the abstract

19 before we know, for example, what Ms. Conlin will say

20 in her opening.  From getting the truth to the jury

21 about what the government case was and what it

22 wasn't.  We do not contend that that should be done

23 by the parties.  On the contrary, we have urged that

24 it be done by the court.

25           For example, we just heard a lengthy
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 1 argument before the recess on this same subject,

 2 really quite directly related to collateral estoppel;

 3 and on that subject the plaintiffs say they can do

 4 whatever they want.  They have collateral estoppel on

 5 146 findings, but they say they can put in all the

 6 evidence that lies behind all of those 146 findings,

 7 many of which are multiple sentences in length.

 8           Now, what Mr. Williams says, not only can

 9 we put in all the evidence behind the 146, but we can

10 tell the jury about all the findings of fact that

11 Judge Jackson made in Washington, that the court did

12 not grant preclusive effect to.  We can give the jury

13 all 400 -- I think it's 412 findings that Judge

14 Jackson made, and Microsoft -- or the court should

15 not be giving the jury the information about what the

16 government case was and what it wasn't.  That's the

17 recipe for confusion and distortion that we have

18 resisted.

19           We have advocated, Your Honor, that this

20 court do what Judge Peterson did in the Gordon case

21 in Minnesota where Judge Peterson gave instructions

22 to the jury about collateral estoppel and about the

23 government case.

24           We are not asking this court to allow us to

25 have free reign in arguing about the government case.
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 1 We only ask that the court give instructions and make

 2 rulings that confine collateral estoppel to what it

 3 justifiably can be, and that the jury understand the

 4 truth of what the government case was.

 5           And just by way of example, and then I want

 6 to come back to what the government case was,

 7 Ms. Conlin said this morning there is a document that

 8 goes to one of the findings, precluded findings, that

 9 she says pertains to the applications market.  It has

10 some bearing on their claim, and the government case

11 had nothing to do with the applications market.

12 There was no claim by the government that Microsoft

13 ever unlawfully monopolized word-processing software,

14 spreadsheet software or Office Suite software.  The

15 government never made such a claim, and the jury

16 should know that.

17           Clearly, Ms. Conlin is going to argue to

18 the jury and to attempt to present evidence that

19 there is a finding in the government case that goes

20 to that very subject when, of course, you can't have

21 a finding necessary and essential to the judgment in

22 that case.  And that's how you get collateral

23 estoppel, something necessary and essential to the

24 judgment when the judgment had nothing to do with any

25 of the applications markets.
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 1           So we're not asking for leave to have

 2 Microsoft decide what the jury hears.  We urge the

 3 court to give instructions the way Judge Peterson did

 4 in Minnesota about what the government case was and

 5 what it wasn't.  Without that, the long list of 146

 6 isolated findings, and I'm quoting from Comes v.

 7 Microsoft, the Iowa Supreme Court at page 120, "could

 8 confuse or mislead the jury."

 9           In other words, Your Honor, what we have in

10 this motion as with the first one that you heard this

11 morning, is a situation where the plaintiffs want it

12 both ways.  They want the maximum prejudice.  They

13 want the jury to believe that Microsoft was

14 adjudicated to have wrongfully behaved with respect

15 to those 146 findings.  They then want to say another

16 court has made all these other findings as well.

17 They want there to be a mixture between operating

18 systems and applications so the jury can't keep these

19 separate.  They want the time period to be expanded,

20 and pretty soon the jury will get the impression

21 inevitably -- this is clearly what they are

22 seeking -- that the findings go well beyond the 146

23 as to which preclusion was granted.

24           Now, if I may, Your Honor, some of this I'm

25 sure the court is aware of, but I think it's
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 1 important, if I may, just to spend a few minutes on

 2 what the government case was.

 3           It was a case brought in 1998 by the

 4 Department of Justice and there were 19 or 20

 5 attorneys general who made similar claims.  It

 6 started in 1998.  It was an equitable enforcement

 7 action.  There were five legal claims, counts, in the

 8 original complaint:  Exclusive dealing; tying;

 9 attempted monopolization of a Web browser; monopoly

10 leveraging, which is a theory they made; and the

11 fifth claim was the one on which the government

12 prevailed, maintenance of a monopoly in the operating

13 system market.

14           In this case the plaintiffs make a claim

15 for illegal acquisition of the monopoly.  The

16 distinction is a subtle one that will be hard for the

17 jury to understand.

18           It's very, very, very important here

19 because it goes so, so clearly to the issue of

20 damages, and let me just take a moment there.

21           If Microsoft's unlawful acts were only to

22 maintain the operating system monopoly and you look

23 at the prices of Windows, you see that the price of

24 Windows remained the same from 1995 up until the

25 present.  There hasn't been any spike, any jump in
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 1 the price of Windows that Microsoft charges, for

 2 example, to OEMs, which is how most people get

 3 Windows.  OEMs are the computer makers.

 4           So the plaintiffs have really a radically

 5 different claim.  The government economist testified

 6 that Microsoft's monopoly in operating systems was

 7 acquired lawfully, not unlawfully, and was only the

 8 maintenance that the government attacked.

 9           Now, we don't think this is something that

10 should be debated by the lawyers if the court gives

11 clear instructions to that effect to the jury so they

12 understand what the government case was and what it

13 wasn't.

14           But, for example, on the five claims that

15 the government made, even Judge Jackson threw out one

16 claim.  That was monopoly leveraging.

17           When Judge Jackson issued his findings of

18 fact, the other four claims were still in the case,

19 including the exclusively dealing claim, the claim

20 about the browser market, and the claim about tying

21 Internet Explorer to Windows.  So all the findings

22 from 1999, November '99, were made when the

23 government had four claims still pending.

24           Judge Jackson issued his conclusions of law

25 in April 2000, so that's about five months after the
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 1 findings of fact.  And there he threw out some of the

 2 claims that he had been considering in his findings

 3 of fact.  He rejected there the exclusive dealing

 4 claim, and he held Microsoft liable for the other

 5 three claims.  On appeal two of those three claims

 6 were reversed:  The claim for attempted

 7 monopolization of Web browsers and the claim for

 8 tying of Internet Explorer to Windows.

 9           So the only claim left was that Microsoft

10 had improperly maintained a monopoly in operating

11 systems for a short period, from late '95 until '98.

12 And on that claim the Court of Appeals threw out

13 eight of the twenty acts that the government had said

14 were unlawful.  It affirmed with respect to the other

15 twelve acts.

16           Now, if I may, Your Honor, I just want to

17 hand up one slide here, and this is only meant to

18 incapsulate a little bit of why -- thank you, Your

19 Honor.

20           THE COURT:  Thank you.

21           MR. HAGSTROM:  -- of why we think the

22 plaintiffs' motion here should be denied.  Because in

23 our case, Your Honor, we have many legal theories.

24 These have been addressed, I know, Your Honor, in

25 some measure on the summary judgment motions, but the
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 1 plaintiffs' claim unlawful acquisition of a monopoly.

 2 They go all the way back to 1988 in identifying

 3 alleged unlawful conduct, and they go from 1988

 4 through the present, up until 2006.

 5           They claim that in each of the four markets

 6 mentioned here -- operating systems and then the

 7 three applications, spreadsheets, word processors and

 8 Office Suites -- Microsoft unlawfully acquired a

 9 monopoly and overcharged consumers.  And, of course,

10 in the government case there was no claim for an

11 overcharge of consumers.  This was an equitable

12 enforcement case.  It wasn't an issue.  It is not an

13 element of the government's proof.

14           As you can see from this chart, Your Honor,

15 the government case is confined to just the red

16 period for operating systems.  The idea here is that

17 the government's claim was very limited compared to

18 what these plaintiffs are claiming.

19           And, of course, the court has ruled on

20 collateral estoppel.  All of the 146 findings pertain

21 to the operating systems market.  That was the only

22 one where the government prevailed, and they pertain

23 to a claim of maintaining a monopoly, and there was

24 never any proof or even an issue about overcharge.

25           If the jury understands that the findings
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 1 of fact pertain to just this red period in one market

 2 of the many markets that the plaintiffs here are

 3 seeking to collect damages for, then, of course, the

 4 findings can be put into context and their

 5 relevance -- and they do have relevance, the court

 6 has so ruled -- but their relevance can be understood

 7 with reference to the markets at issue and the time

 8 period at issue.

 9           What the plaintiffs are asking for now is

10 an advanced ruling from the court, before either side

11 knows what the court's instructions to the jury will

12 be, that Microsoft cannot make the facts about the

13 government case clear to the jury.

14           There's no question, Your Honor, if the

15 court rules, let's say, the way we would propose in

16 terms of its instructions to the jury, then Microsoft

17 won't need to argue these points.  Microsoft will

18 only need, for example, in an opening statement, to

19 refer to the court's instructions, just as Ms. Conlin

20 will be entitled to refer to the court's instructions

21 as well, the preliminary instructions.

22           But the purpose of this motion, plaintiffs'

23 motion, is to get an advance ruling that would tie

24 Microsoft's hands from being able to respond to the

25 implication that the plaintiffs are trying to get to
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 1 the jury about how significant the government case

 2 was.

 3           As long as the jury understands what the

 4 government case was and what it wasn't, that's the

 5 important issue here for Microsoft.  And the

 6 Emich Motors case, Emich Motors v. General Motors

 7 from the U.S. Supreme Court, I think, as Mr. Williams

 8 conceded, does say exactly the point here that we are

 9 advocating, that the jury should have the facts

10 clear, should understand clearly what was determined

11 against the defendant in the prior suit.

12           And the jury should understand whether the

13 determination of the prior suit was limited in its

14 effect.  That's what Emich Motors says at 340 U.S.

15 page 571, and I believe that case also indicates that

16 the court can do so in its instructions to the jury,

17 or, alternatively, the parties may present evidence

18 to the jury, such evidence as is "necessary or

19 appropriate to use in presenting to the jury a clear

20 picture of the issues decided there" -- referring to

21 the prior cases -- "and relevant to the case on

22 trial."

23           And that's all that we advocate here.  We

24 advocate the jury understanding the truth of what the

25 government case was and what it wasn't.
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 1           The government never sought to sue

 2 Microsoft for any unlawful acts in the applications

 3 markets:  spreadsheets, word processors and Office

 4 Suites.

 5           In Minneapolis, Judge Peterson in his

 6 preliminary instructions to the jury, right at the

 7 outset, instructed them exactly that.  The government

 8 brought no suit.  If that instruction is given and

 9 then, of course, the parties can refer to that.  That

10 is satisfactory to Microsoft for this purpose.  We

11 don't need to argue about why it occurred or why it

12 didn't.  We only need to have the jury understand

13 that these very lengthy, complicated and long

14 findings of fact pertain to the operating system

15 market and that's all.  That's all.

16           It's the red on the first line next to

17 operating systems.  I think what Mr. William was

18 saying, particularly in combination with what

19 Ms. Conlin said earlier this morning, is that the

20 plaintiffs want to get all the findings, all 412

21 before the jury, and to give the jury the false

22 impression that Microsoft was found liable on the Web

23 browsing claim that the government lost, the tying

24 claim that the government lost, the applications

25 markets, as Ms. Conlin said this morning.
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 1           All we're asking for, Your Honor -- and

 2 this is why we think this motion must be denied -- is

 3 for the jury to understand in truth what the

 4 government case pertained to.

 5           Now, Mr. Williams said that the D.C.

 6 Circuit, the Court of Appeals that reviewed Judge

 7 Jackson's decision, didn't reverse any of the

 8 findings of facts.  Well, of course, the Court of

 9 Appeals was reviewing the judgment, not each finding

10 of fact.  That's what a Court of Appeals does.  And

11 when they reviewed the judgment, they threw out two

12 of the three claims on which the government had

13 prevailed according to Judge Jackson.

14           Mr. Williams said that the D.C. Circuit

15 made a painstaking review of the facts.  Well, with

16 all respect -- this is at page 118 of 253 F.3d -- and

17 the painstaking review was made with respect to the

18 issue of disqualification of Judge Jackson.

19           And, Your Honor, I want to reply to what

20 Mr. Williams said about that.  You may remember that

21 after Judge Jackson made his decisions, it was

22 revealed in the press and in a book that was

23 published that Judge Jackson during the trial had

24 been giving interviews to members of the press and

25 making certain comments about Microsoft and Microsoft
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 1 employees and officers.  None of that was known

 2 during the government trial.

 3           The D.C. Circuit disqualified Judge

 4 Jackson, finding that it was a breach of judicial

 5 ethics for a sitting judge during trial to be giving

 6 secret interviews to members of the press about the

 7 events each day in his courtroom.

 8           We don't ask for advance permission to tell

 9 the jury about the disqualification.  Personally,

10 Your Honor, we've said in our brief in a footnote we

11 don't intend to try to get that in front of the jury.

12 Personally, I don't think it has anything to do with

13 anything.  The disqualification, I don't think the

14 jury should hear about it.  The only point of our

15 footnote is that if the plaintiffs seek to make

16 Judge Jackson into some sort of hero, that is, to

17 bolster his findings and opinions by having their

18 experts or otherwise in their argument make something

19 more of Judge Jackson than a district court who

20 happened to issue these findings, then we think it's

21 possible, though I will say unlikely, that we will

22 need to respond to this point, that the judge somehow

23 should be viewed as a hero, but we hope that this

24 never arises.  We don't think that sort of argument

25 from the plaintiffs is appropriate.  I doubt it will
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 1 be made.

 2           Your Honor, in conclusion, what the

 3 plaintiffs now want, again, is some advance ruling

 4 that we are hamstrung if it turns out that the jury

 5 is presented by the plaintiffs with misleading

 6 information or inferences that aren't correct about

 7 what happened in the District of Colombia in the case

 8 brought by the Department of Justice.

 9           This truly is a motion, Your Honor, that

10 should await the court's decision on what the

11 preliminary instructions will be so that the parties

12 know what the court will tell the jury.  If the court

13 says, for example, as Judge Peterson did in

14 Minnesota, that the government case never addressed

15 Microsoft's conduct in the applications market, well,

16 then, of course, one need not argue further about

17 that.

18           If this court makes clear what the time

19 period was of the government case, then further

20 argument won't be necessary.  Counsel can refer to

21 that instruction.

22           If the court says that the government case

23 was not about an overcharge, that there was no

24 finding that any consumer was overcharged for Windows

25 or Word, word-processing software, or for the Office
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 1 product or for Excel, then that will go a long, long

 2 way, Your Honor, to taking care of this issue.

 3           But I'm afraid what Mr. Williams is

 4 advocating is that the plaintiffs be allowed to

 5 mislead the jury, to infect the jury with the idea

 6 that the government case has decided everything.

 7 There are all these findings, even their experts such

 8 as Professor Noll, he refers to 100 -- in his report

 9 Professor Noll refers to 150 findings as a basis for

10 his opinion that are not the subject of collateral

11 estoppel here.

12           So when Professor Noll says, "I have

13 arrived at the conclusion that Microsoft's conduct

14 violated the law in respect a or respect b," to

15 bolster his conclusions he cites findings that are

16 not subject to collateral estoppel.

17           Mr. Williams would make it impossible for

18 us to cross-examine Professor Noll, apparently, by

19 his motion.  We would not be able to elicit from

20 Professor Noll the key fact that a finding on which

21 he relies is not given collateral estoppel effect in

22 this proceeding.

23           So in summary, Your Honor, again, all

24 Microsoft has asked for here is for the jury to

25 understand what the government case is and not be
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 1 allowed to run wild, misunderstanding that the

 2 government case covers a greater time period, more

 3 markets, more claims, more theories than what it

 4 really did.

 5           Thank you, Your Honor.

 6           THE COURT:  Thank you.

 7           Rebuttal.

 8           MR. WILLIAMS:  Thank you, Your Honor.

 9           Well, it looks like in his response

10 Mr. Tulchin has resorted to the age-old tactic of

11 setting up a straw man and attributing to me

12 arguments that I did not make, comments that I did

13 not make, and then just trashing them and saying,

14 "See, therefore, we win."

15           First of all, one point of correction that

16 I would like to make in my prior argument.  I

17 referred to the time period in the government case as

18 ending in 1998.  Ms. Conlin corrected me on that.  It

19 actually -- I'll take the position that the time

20 period ended in 2001.

21           But the first point that I would like to

22 make with respect to what Mr. Tulchin just told you

23 is this notion that we're going to tell the jury

24 about all 412 findings of fact in the government

25 case.  I did not say that.  That is not our
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 1 intention.  It is not what we're going to do, and

 2 that needs to be made very, very clear.

 3           There are findings of fact that have not

 4 been given collateral estoppel effect that our

 5 experts reply upon in part in rendering their

 6 opinions.  Some of those -- these experts will refer

 7 to in their direct testimony.  Some of them, if

 8 Microsoft wishes to do so in cross-examination, will

 9 be elicited in cross-examination.

10           But Microsoft would have the court believe

11 that the only way they can oppose those underlying

12 facts relied upon by our experts is to then get into

13 the claims that those findings of fact supported in

14 Judge Jackson's opinion and then point out that that

15 claim was reversed or was lost somehow in the

16 government case, and that's just not true.  That's

17 not the only way they can contradict that finding.

18           In fact, I don't want to tell Microsoft how

19 to litigate its case, but the most obvious way would

20 be to present contrary evidence, if it has any, to

21 contradict that finding that is testified to by the

22 expert.  This way the jury hears the evidence, hears

23 the substantive evidence.  Here is the finding, here

24 is the evidence that Microsoft has to contradict it,

25 not get into a completely different issue, really,
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 1 which is was there a claim at issue?  What was that

 2 claim?  What are the elements of that claim?  Was the

 3 claim won or lost?

 4           In this case, because Microsoft is bringing

 5 it under cross-examination, it would be a claim that

 6 the government lost.  And then why did the government

 7 lose?  What evidence did the government have?  Is

 8 that evidence at issue here?  Has that evidence been

 9 presented?  Maybe the lawyers in the government case

10 weren't as good as the lawyers here.  Maybe the judge

11 made evidentiary rulings in the government case that

12 somehow affected what the government could present in

13 that case, and on and on and on.

14           And what you're going to do, then, if you

15 allow that to happen, is you're going to drive a

16 wedge into this trial that you could drive a truck

17 through with all these myriad issues if we're going

18 to vet all the facets of a claim that was dropped or

19 lost or not brought in the government case.

20           That simply is not the effectively way to

21 do it.  It's prejudicial to us because the jury in

22 hearing about what another plaintiff in another case

23 did or didn't do or lost is necessarily going to

24 associate us with that and they are going to blame us

25 for that.  For whatever happened that was bad to the
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 1 government in the government cases, they are going to

 2 associate us with that, and that's what we protest

 3 and that's what we're objecting to and that's what we

 4 want in the order.  Let's have it be based on the

 5 evidence.

 6           Here is a finding in a prior proceeding

 7 that was based on the evidence.  It's factual.  If

 8 they have facts with evidence that can contradict it,

 9 bring it on, let's let the jury decide.  Let's not

10 get into the legal claims because that's a completely

11 different issue, and it's one that if Microsoft is

12 allowed to do what it wants to do is going to cause

13 all sorts of prejudice to us.

14           I would like to use as an example, Your

15 Honor, this chart that Mr. Tulchin handed up to you,

16 the subject matter of the government case.

17           Presumably, this is one of their

18 demonstrative exhibits that they would like to

19 present to the jury to show, as Mr. Tulchin

20 explained, what little relevance the government case

21 has to this case because you've got what was at issue

22 in the government case in the operating systems, this

23 tiny little time frame which we, of course, believe

24 is inaccurate, and then all of this other material

25 that is at issue here that wasn't at issue there.
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 1           Now, here is the problem because the only

 2 real justification he gave for that was this quote,

 3 unquote "subtle difference" between monopoly

 4 maintenance and monopoly acquisitions.  And the way

 5 Mr. Tulchin characterized it is he said in that case

 6 the only issue was monopoly maintenance.  And in our

 7 case it's not just monopoly maintenance, it's

 8 monopoly acquisition.  And that's true, but what

 9 Mr. Tulchin didn't explain to Your Honor is that

10 we're talking about different markets.

11           The monopoly maintenance claim in the

12 government case had to do with operating systems as

13 it does here.  The monopoly acquisition claim, which

14 wasn't at issue in the government case, has to do

15 with the applications market, which also wasn't at

16 issue in the government case.

17           So for Mr. Tulchin to say, well, the jury

18 is going to get confused about the difference between

19 monopoly acquisition and monopoly maintenance in the

20 operating system market simply isn't the case because

21 we're not making a monopoly acquisition claim with

22 respect to the operating systems market in this case.

23 It's only with respect to the applications market

24 that we're making that claim, and this is exactly the

25 reason why you don't leave it up to the lawyers to
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 1 explain these differences to the jury.  This is why

 2 you don't let the lawyers get into it, get into what

 3 wasn't decided in the government case because they

 4 will naturally -- because we're lawyers we will spin

 5 it to our advantage.

 6           And there's no aspersion against

 7 Mr. Tulchin intended.  He's good advocate.  He's

 8 trying to do a good job for his client, but this is

 9 why it's critical that Your Honor manage this flow of

10 information and not let the lawyers get into what

11 wasn't decided in the government case and what was

12 lost in the government case.

13           With respect to the Emich quote, I did not

14 concede that it supported the position that Microsoft

15 is advocating.  I quoted the language that they quote

16 in order to show Your Honor that it would create the

17 misimpression that it supports what they advocate.

18 But if Your Honor were to go back two sentences and

19 read what I read into the record, you would see that,

20 in fact, the case stands for the opposite

21 proposition:  That you don't get into things that

22 were not decided in the other case, that you limit

23 the other case to what was actually decided, and

24 that's what is consistent with the law.

25           Mr. Tulchin tried to create the impression
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 1 that what we want here is somehow at variance with

 2 the instruction that Judge Peterson gave in the

 3 Gordon case.  That simply is not true, Your Honor.

 4           If you -- I don't know if they have been

 5 submitted yet, but what we're looking for on

 6 Friday -- what we are going to be submitting to Your

 7 Honor on Friday are our proposed preliminary

 8 instructions for the jury.  And you will see, Your

 9 Honor, that the instruction that we are submitting

10 with respect to what the jury should be told about

11 the government case is the same instruction that

12 Judge Peterson gave in the Gordon case.  So we very

13 much believe that that is the proper instruction to

14 make, and you'll see that on Friday when we submit

15 that.

16           So what we're arguing here is not at all at

17 variance with what Judge Peterson instructed the jury

18 in that regard.

19           A couple of other points, Your Honor, and

20 then I will conclude.

21           Again, we are not going to say and

22 Ms. Conlin is not going to say in her opening -- and

23 I'm not writing her opening, she's going to be doing

24 that, of course.  But it's my understanding, though,

25 she's not going to be saying words like, "Microsoft
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 1 was found liable for tying," thereby opening the door

 2 for Microsoft to show that the tying claim was

 3 reversed on appeal.

 4           She is going to be talking about findings

 5 of fact, and as I explained previously, that's a very

 6 much different thing.

 7           Finally, Your Honor, with respect to the

 8 disqualification issue of Judge Jackson, I had

 9 thought that what I would get from Mr. Tulchin is a

10 basic two- or three-sentence, "No, we're not going to

11 dispute that.  We're not going to get into the

12 disqualifications," but that's not what I heard.  I

13 heard that they are somehow trying to leave the door

14 open, and they are opposing our motion and they are

15 opposing the bar on reference to that matter despite

16 Mr. Tulchin's comment to Your Honor this morning --

17 and I wrote it down -- "I don't think it has anything

18 to do with anything referring to Judge Jackson's

19 disqualification."

20           Well, Your Honor, here is why we need the

21 ruling, because before the Iowa Supreme Court,

22 Mr. Tulchin said, again, and this is on the appeal of

23 the collateral estoppel ruling, the interlocutory

24 appeal they took.  This is what he said:  "And, again

25 if the jury is given these findings of fact written
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 1 by a judge who was disqualified later for ethical

 2 violations, there is a mammoth potential for

 3 confusion and for prejudice to Microsoft since it

 4 will appear that those findings of fact have an

 5 enormous impact on the trial."

 6           He said later -- I'm looking for the

 7 reference here.  Oh, he said later, "These findings

 8 of fact contain characterizations of people's

 9 motivations.  They contain lots of acerbic

10 commentary.  This is not unrelated to why the judge

11 was eventually disqualified from continuing in the

12 case."

13           So very, very much at odds with what

14 Mr. Tulchin is telling Your Honor this morning.

15 Apparently, he did think it had something to do with

16 something because he kept bringing it up to the Iowa

17 Supreme Court.  And, Your Honor, I understand he's

18 making the representation to Your Honor today that

19 they have no intention of getting into it at the

20 trial, but given what he said in open court before

21 the Supreme Court, we want a prophylactic ruling

22 because we don't think there's any other protection

23 and we think that would infect a highly prejudicial

24 matter in this proceeding.  So that's why we're

25 asking for that ruling.
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 1           And if during the course of the trial they

 2 think that something has come up or something has

 3 been presented and that the only way to cure it, any

 4 prejudice to them, assuming it's improper, is to

 5 somehow refer to Judge Jackson's disqualification,

 6 well, we can have that vetted at that time, but at

 7 this point we would like a prophylactic ruling on

 8 that.

 9           So to sum up, Your Honor, I haven't really

10 heard any good reason at this point for why our

11 motion should not be granted.  Again, the confusion

12 that they are saying needs to be corrected by

13 reference to claims not brought and claims lost in

14 the government case is not going to occur, has not

15 occurred; and if it does occur, Your Honor, you can

16 amend your ruling and you can decide at that time in

17 the proper context.

18           But without a prophylactic ruling now, it

19 really gives them unbridled discretion, if you will,

20 to talk about these things without any restraint

21 whatsoever, and it's going to be hard to put the

22 toothpaste back in the tube at that point.

23           So let's manage the information flow now.

24 Let's get some clear lines drawn right now.  Then as

25 we get into the trial and things come and
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 1 Mr. Tulchin asks for a sidebar and we have a

 2 conference out of the hearing of the jury and he

 3 says, you know, "This came up.  We believe it needs

 4 to be corrected," you can decide at that point how to

 5 deal with it rather than to just leave it open

 6 without any guidance whatsoever at this point.

 7           Thank you.

 8           THE COURT:  Very well.

 9           Moving on to No. 8.  Plaintiffs' motion

10 concerning the class representatives.

11           MS. CONLIN:  Thank you, Your Honor.

12           That is plaintiffs' motion and has to do

13 with some of the same issues that the court faced in

14 connection with Microsoft's motion to compel of a few

15 months and a few hundred pleadings ago.

16           Before I tender that, though, I did want to

17 correct something else that Mr. Tulchin said in

18 connection with the last motion.  I just want to be

19 sure that the court is clear that I did not say and I

20 do not intend to ask for or seek to put into evidence

21 all the evidence behind the findings of fact.

22           The ones I gave the court, Your Honor, are

23 the ones Microsoft gave the court.  They are the only

24 eight that Microsoft -- those are the ones -- they

25 are among the ones, they are not the only ones, they
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 1 are among the ones that Judge Jackson quoted in the

 2 findings of fact.

 3           Also, the exhibit to which Mr. Tulchin

 4 referred, and that is the exhibit with respect to the

 5 IBM situation that talks about the Lotus SmartSuite

 6 which is, in fact, an application, the exhibit

 7 pertains to the application.

 8           Microsoft seeks to preclude the exhibit

 9 from coming in because the exhibit was a part of the

10 operating systems case.  I just can't even get my

11 mind around the idea that a piece of evidence that

12 supported the findings of fact is therefore -- we

13 are, therefore, forever precluded from offering that

14 piece of evidence in support of any other nondecided

15 issues.

16           Turning to the class representatives, I've

17 divided these in the same way that we divided our

18 brief, Your Honor.

19           Microsoft says that it is entitled to ask

20 the jury to compare the cost or the value of

21 Microsoft's software with other software and

22 hardware, and I quote, "familiar to the jurors or

23 class representatives so that its values and the

24 existence of any alleged overcharge can be

25 determined."  There is just one problem with that.
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 1 The evidence that Microsoft seeks to offer has

 2 nothing whatsoever to do with the alleged overcharge.

 3 It just doesn't.  It's just not related in any way.

 4           This is about what Microsoft says is the

 5 low cost of its operating system and applications.

 6 They say it only costs -- well, I don't know what

 7 they are going to say, but it costs about 100 bucks.

 8 And it's as though, because the product is not very

 9 expensive, the antitrust laws do not apply.  I mean,

10 after all, it's just a small amount, and so we just

11 don't care.

12           The court may find such a thing surprising

13 as I did, but, in fact, that's why they want to put

14 in this irrelevant evidence.  And if it comes in, the

15 jury will think it is relevant, and we, the

16 plaintiffs, will be unfairly prejudiced.

17           The material facts in this antitrust case

18 arise from Microsoft's illegal combinations and

19 unreasonable restrain of trade and illegal

20 monopolization in the operating system and

21 applications software.

22           We have two claims.  We keep saying that

23 there are only two claims, and those are the two

24 claims.  The focus of this case is on how Microsoft

25 functions in those markets with respect to

Pristine Unsigned Page  94



Hearing before Judge Rosenberg  10/16/2006  9:08:00 AM

 1 Microsoft's practices towards consumers and

 2 competitors.  Purchases of -- by the class members of

 3 computer hardware and non-Microsoft software are not

 4 relevant, particularly those products outside of the

 5 relevant markets for which Microsoft has been able to

 6 maintain its monopoly.

 7           We have alleged Microsoft's anticompetitive

 8 behavior did, in fact, result in fewer products in

 9 the market, not none at all.  We have never said

10 there have been no other applications.  It's just

11 that Microsoft has more than 90 percent of the

12 market, and that permits Microsoft to charge, to

13 embed in the price of its products, always to embed

14 an overcharge, a monopoly overcharge.

15           But only one of the plaintiffs -- and

16 that's Skeffington's -- has purchased a non-Microsoft

17 product in the relevant market, and that is a

18 WordPerfect Office Productivity Suite.  And, Your

19 Honor, that's already in.  It's in because it's on

20 the same purchase document as the operating system

21 that they purchased.

22           This really has nothing whatsoever to do

23 with how the named plaintiffs exercised their right

24 to chose and cannot test just how many products

25 plaintiffs purchased and the price it paid for the
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 1 products.

 2           One of the things they say they want the

 3 jury to compare, for example -- certainly this will

 4 not be something that the jury is familiar with -- is

 5 a software product called "Batchmaster," which is

 6 used by Riley Paint to calibrate the ingredients of

 7 the paint it manufactures.  "Batchmaster," it's

 8 called.

 9           Well, I would be so very surprised if any

10 of the members of the jury has any familiarity with

11 that, plus it's outside of the relevant market.  It's

12 not a piece of desktop software, for goodness sakes.

13 It is a highly specialized software used by a

14 manufacturing company to manufacture paint.  It just

15 doesn't have anything whatsoever to do any more than

16 records of what the cost of paintbrushes are or the

17 cost of cleaning supplies or company vehicles.  It

18 just doesn't have anything to do with what the jury

19 needs to decide or what information the jury needs to

20 have in order to make an appropriate decision.

21           Microsoft also argues that the allegations

22 in this case, and I'm quoting, "squarely put in issue

23 the value of Microsoft's operating system and

24 applications software for Iowa consumers."  This is

25 not a products case.  This is not a case about a
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 1 defect in a product.  This issue of the value is

 2 difficult to understand.

 3           As I said, the overcharge about which we

 4 complain is embedded.  The cost of the software,

 5 Microsoft's software, whether it's high or low,

 6 always includes that overcharge.  The prejudice to us

 7 is confusion.  The defendant wants to confuse the

 8 jury and they pretty much say-so in connection with

 9 this "Batchmaster" stuff.

10           How in the world does the cost of that

11 software relate to the cost of the desktop operating

12 system and applications?

13           Next, Microsoft will seek to prove the

14 costs of various kinds of software used by other

15 companies and say, again, ours only cost 100, you

16 know, Batchmaster -- I can't remember what it costs,

17 Your Honor, 5,000 or something like that, maybe

18 15,000, it had a 5 in it and a lot of zeros.  But

19 that just doesn't pertain to what -- whether or not

20 Microsoft is overcharging consumers, whether it

21 charges $5 for its operating system or $500 or

22 anyplace in between.  The question is does Microsoft

23 overcharge customers for its operating system because

24 it is a monopoly?

25           The next issue that we seek to have the
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 1 court rule that Microsoft may not get into is the

 2 class representatives' relationship with counsel.

 3           One of the things, Your Honor, that

 4 Microsoft knows that it can exploit in this case is

 5 the misunderstanding of class actions by members of

 6 the general public engendered by a campaign of this

 7 information that Microsoft and others mounted, which

 8 eventually resulted in the passage of the very much

 9 misnamed federal class action "Fairness Act."  What

10 Microsoft seeks to do is imply to the jury that this

11 lawsuit is attorney driven and therefore only

12 attorneys will benefit.  I'm sure that their

13 sophisticated polling indicates that a huge majority

14 of average citizens think exactly that, and they

15 believe exactly that because of this campaign of this

16 information.

17           In the Minnesota indirect purchaser action

18 Microsoft attorneys improperly commented upon the

19 relationships between the named plaintiffs there and

20 class counsel.  Here is what they said, Your Honor:

21 "One of the named plaintiffs is related to someone

22 who works at Mr. Hagstrom's law firm.  A second

23 plaintiff is a very good friend of someone who works

24 at Mr. Hagstrom's law firm.  A third lives with his

25 partner who is a secretary at Mr. Hagstrom's law
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 1 firm.  The people who brought this lawsuit

 2 complaining about the overcharge are in most

 3 instances people connected to the lawyers."

 4           Plaintiffs expect that Microsoft will,

 5 again, attempt to introduce evidence about the

 6 relationship between the named plaintiffs and class

 7 counsel, and insinuate that this somehow calls their

 8 credibility into question and raises the improper

 9 implication that this is litigation driven by

10 counsel.  Such evidence is, however, irrelevant to

11 the credibility of the named plaintiffs in this case.

12           The only issue to which the relationship

13 between class representatives and their counsel could

14 be relevant is whether the class representatives are

15 adequate under the test for class certification.  One

16 of the issues, of course, is:  Are the class

17 representatives adequate?  At the class certification

18 stage, it may be improper to inquire to a certain

19 extent into the relationship between named plaintiffs

20 and class counsel.  This limited inquiry is permitted

21 because the relationship between a named plaintiff

22 and his or her counsel can bear on the question of

23 whether or not that particular class counsel would be

24 an adequate representative for the class.

25           This class has been certified, and by
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 1 certifying the class the court has already determined

 2 that the named plaintiffs will adequately represent

 3 the class.

 4           Microsoft could have raised this issue,

 5 Your Honor, at the class certification stage.  They

 6 didn't do it at the class certification stage.  They

 7 could have raised it in the decertification motion

 8 that is now pending before you, Your Honor.  They

 9 didn't do that either.

10           They want the jury -- this is an issue that

11 they want the jury to understand and that they want

12 to improperly comment on before the jury.  They don't

13 want to raise it before the court in the proper

14 place, which is on the issue of certification which

15 has been decided.  And if the class -- if the court

16 felt that the class representatives were somehow

17 inadequate because of any relationship they may have

18 with class counsel -- some of them have none

19 whatsoever -- then that is the place where it should

20 have been brought up and decided.

21           As the current dispute illustrates, and

22 this is a quote, Your Honor, from a case -- I'm not,

23 not from a case.  It's from Hovenkamp, I believe --

24 no, it's from Newberg.  Here is what that treatise

25 says, "weakly supported attacks by the defendants on
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 1 the credibility and qualifications of the named

 2 plaintiff as well as the ethical conduct of the

 3 plaintiffs' counsel, under the semblance of concern

 4 for the adequate representation of absent class

 5 members, distract parties from the real issues at

 6 hand," which is, of course, in this case its purpose.

 7 Microsoft should not be permitted to develop such an

 8 inference.

 9           In Stoner, the court said, "Defense

10 counsel's totally improper reference in closing

11 argument to plaintiff's contingent fee arrangement

12 would reasonably suggest that the suit was

13 manufactured.  In the context made, the remarks would

14 more likely prejudice the jurors against the

15 plaintiffs."

16           That's what they are trying to do here,

17 prejudice the jurors against the plaintiffs.  I can't

18 imagine this court ever permitting any comment by a

19 lawyer on a contingency fee arrangement to

20 indicate -- any comment ever on a contingency fee

21 arrangement, but, of course, the point of that, for

22 the defendant to talk about that, would be to point

23 out the plaintiffs' lawyer has an interest in the

24 lawsuit.  The same is true here.

25           Even in the context of pretrial discovery,
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 1 where a much broader scope of inquiry is available

 2 than in cross-examination, a defendant simply may not

 3 probe a class action plaintiff's motives in bringing

 4 a lawsuit or other topics not directly tied to the

 5 adequacy of representation.

 6           In its opposition, Microsoft says that it

 7 presently has no intention of introducing evidence of

 8 the class representatives' involvement in other

 9 lawsuits.

10           And I moved, Your Honor, can you tell?

11           THE COURT:  I just got that.

12           MS. CONLIN:  All right.

13           THE COURT:  You want to take a break at

14 this time?

15           MS. CONLIN:  Sure if this is a proper time.

16           THE COURT:  1:15?  Is that okay?

17           MR. TULCHIN:  Thank you, Your Honor.

18           (A noon recess was taken.)

19           THE COURT:  Whenever you're ready.

20           MS. CONLIN:  Thank you, Your Honor.

21           I was about to begin the section of my

22 argument with respect to Microsoft's introduction of

23 other lawsuits --

24           THE COURT:  Right.

25           MS. CONLIN:  -- in which the plaintiffs
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 1 have been involved.

 2           Microsoft says it presently has no

 3 intention of introducing evidence of the class

 4 representatives' involvement in other lawsuits but

 5 should be allowed to introduce such evidence to,

 6 quote, "rebut testimony or argument that Microsoft

 7 expects, based on its experience at trial in the

 8 Minnesota action, plaintiffs' counsel to offer at

 9 trial in this action."

10           Microsoft says that if plaintiffs open the

11 door by asserting that the class reps are impartial,

12 that Microsoft should be entitled to offer the

13 evidence.  Well, Your Honor, indeed, the class

14 representatives are impartial.  If they were not

15 impartial, they should not have been found to have

16 been adequate representatives of the class.  For

17 Microsoft to suggest otherwise is wrong.  And in

18 addition, for Microsoft to suggest that somehow

19 because the class reps were involved in lawsuits, I'm

20 going to tell you a little bit about the few

21 lawsuits, Your Honor, but that means they are not

22 impartial is an argument that doesn't -- it's a non

23 sequitur.

24           Microsoft specifically points to the

25 Minnesota opening statement where counsel stated that
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 1 Judge Peterson has appointed representatives of the

 2 Minnesota consumers and businesses in this case that

 3 were affected by Microsoft's conduct to direct this

 4 case on their behalf.  I won't be saying that, Your

 5 Honor.

 6           THE COURT:  Good.

 7           MS. CONLIN:  Yeah.  There we go with that.

 8           THE COURT:  That's good.

 9           MS. CONLIN:  So that's off the table.

10           THE COURT:  Good.

11           MS. CONLIN:  I did not make that opening

12 statement.

13           THE COURT:  Okay.

14           MS. CONLIN:  Through written discovery and

15 at each of the named plaintiffs' depositions,

16 Microsoft sought information concerning any and all,

17 "all" legal proceedings that the plaintiffs have been

18 involved in.  And Microsoft claimed that the

19 plaintiffs' involvement in other legal proceedings is

20 relevant to whether the named plaintiffs are, quote,

21 "habitual plaintiffs" and whether such additional

22 proceedings reflect a lack of credibility or

23 trustworthiness or otherwise evidence and inability

24 to adequately represent the certified classes.

25           You will recall, Your Honor, that there is
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 1 no such allegation in the motion to decertify.  The

 2 information subsequently provided by the named

 3 plaintiffs should put this issue to rest as no named

 4 plaintiff has acted as a named plaintiff in any other

 5 class action ever, ever, and none of the named

 6 plaintiffs have even been involved in substantial

 7 litigation, such that their trustworthiness or their

 8 credibility could be questioned.

 9           The other lawsuits, as I recall, Pat

10 Larsen, Your Honor, has a little -- she lives up in

11 Storm Lake.  She has a little rental property, and

12 she's had to evict people, I think, or there have

13 been some small claims rental proceeding.

14           Joe Comes, his company before he owned it

15 was involved in some litigation, and then he had -- I

16 think there's a mechanic's lien involving someone

17 laying a driveway and there being a disagreement.  I

18 don't remember the details, Your Honor.  Extremely

19 minor kinds of things.  I'm sure defendants were

20 terribly disappointed to not be able to dig up dirt

21 on these nice people.  So they want to use Joe's

22 dispute with a guy who laid his driveway and Pat's

23 problem with her tenants to imply that these people

24 lack credibility.

25           I do want to call the court's attention to
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 1 the fact that if by chance such things are admissible

 2 on the credibility of the class representatives,

 3 then, of course, plaintiffs will seek to ask every

 4 Microsoft officer about the literally hundreds, if

 5 not thousands of lawsuits in which Microsoft has been

 6 involved as a plaintiff or as a defendant.  If being

 7 involved in a lawsuit as a plaintiff or a defendant

 8 somehow implicates credibility, then Microsoft's

 9 credibility can be affected and attacked in the very

10 same way.

11           Changing subjects to the ownership by class

12 representatives of businesses.  Two of the class

13 representatives are businesses, Skeffington's and

14 Riley.  These class representatives were not asked

15 about any stocks that they might hold in other

16 companies, as I recall.  Perhaps, they were and they

17 don't, though I just don't have a good recollection

18 of exactly what they were asked.

19           Mr. Comes is a plaintiff in his individual

20 capacity.  When this lawsuit was filed, Mr. Comes did

21 not own Pizza Hut restaurants.  He owned another

22 little company of his own, and now he and his mom own

23 13 Pizza Hut restaurants, but they are not

24 plaintiffs.  They are absent class members, and we

25 have been here before as well, Your Honor.
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 1           The defendants misstate totally and

 2 misrepresent the plaintiffs' experts' testimony and

 3 reports in an effort to put before the jury the cost

 4 and the price of Coke and pizza, and then they

 5 misrepresent the testimony of Mr. Comes.

 6           At the deposition of Joe, Microsoft spent a

 7 lot of time seeking information about his various

 8 private businesses.  It's not only the Pizza Hut,

 9 Your Honor, he owns something called "Red Dog," which

10 owns the Pizza Hut land, and there are a number of

11 things.  His mom -- his dad died and his mom took

12 over the restaurant some time ago and has been

13 running them and sometimes with Joe's help, sometimes

14 not.  And I think it was March of this year when he

15 became the chief operating officer of the company.

16           The same was true of inquiries of Sam

17 Jennison concerning Riley Paint.  They asked about

18 Mr. Comes' stockholdings.  But the problem for

19 Microsoft here is that he is a class representative

20 in his individual capacity, not on behalf of any

21 companies he's associated with, and so those issues

22 are irrelevant and would serve to confuse the issues

23 at trial.

24           In its opposition, Microsoft says that

25 plaintiffs have made Microsoft's high profit margins
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 1 a central issue in this action.  And, "Discovery

 2 taken from plaintiffs reveals that the class

 3 representatives have information relevant to the

 4 question of whether high profit margins are

 5 indicative of an overcharge or monopoly power."

 6           Microsoft points to the testimony from Joe,

 7 who stated that his Pizza Hut restaurants enjoy gross

 8 profit margins of between 74 percent and 82 percent.

 9           First of all, Your Honor, that is cost of

10 goods sold only, and it's not what he said.  And

11 Microsoft attaches so the court can read what he

12 actually said.  It's also a Pizza Hut restaurant that

13 has to do with Coke and pizza and breadsticks and

14 salads and things like that and not software.  But

15 Microsoft makes the leap to, "The jury is entitled to

16 hear, when evaluating plaintiffs' claims regarding

17 Microsoft's profit margins, that Mr. Comes' company

18 also enjoys high profit margins."

19           This is not comparing apples to apples.

20 This is comparing software to pizza.  And, of course,

21 Pizza Hut is not a monopoly and not remotely related

22 to the relevant markets at issue in this case.

23           Your Honor may recall that you refused to

24 order Joe to turn over his business records unless we

25 were going to use them, which, of course, we are not.
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 1 So none were turned over.  And the court made that

 2 ruling based on, I'm sure, on the arguments that we

 3 presented to the court that it's just not relevant.

 4 And if it's not relevant for discovery, it's not

 5 relevant for the jury to hear.

 6           And then this could be my favorite.  The

 7 driving violations.  And, you know, Your Honor, I let

 8 them ask these questions because I understand the

 9 rules.  They can ask any question that they want as

10 long as it does not invade the privilege or otherwise

11 violate some rule of that sort.  So they asked all

12 these irrelevant questions, and I sat and listened

13 with interest.  He testified that he had over the

14 years -- and this is since 1992, Your Honor -- had

15 driving violations.  He drives too fast.  All of his

16 Pizza Huts are all over this state and he,

17 apparently, has some difficulty getting there in a

18 timely fashion.

19           In 1988 when he was in college he had an

20 OWI.  None of his violation are admissible.  I don't

21 think there are any of any other plaintiffs, but if

22 Microsoft is able to dig up some dirt on them, I hope

23 that it will now read Iowa Rule of Evidence 5.609

24 which permits impeachment by evidence of the

25 conviction of a crime.  I know you know this, Your
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 1 Honor.  I'm sure you know this.  It only comes in if

 2 it is a felony and if it's within the last ten years.

 3 Driving violations, while crimes, are not felonies,

 4 and the OWI, which is also not a felony, was almost

 5 20 years ago.  It just can't come in.  The rule says

 6 it cannot come in.

 7           None of the crimes, of course, involved

 8 truthfulness or untruthfulness, and so they can't

 9 come in under 5.609(b).

10           In its opposition, Microsoft says it

11 presently has no intention of introducing evidence of

12 the class reps' involvement in driving violations or

13 crimes but should be allowed to introduce such

14 evidence to rebut the testimony or argument that

15 Microsoft's experts -- that Microsoft expects that we

16 will offer.

17           Here is what they don't like.  They don't

18 like for us to say that these are nice people, that

19 they are upstanding citizens and they think they can

20 get in these driving violations to prove that, in

21 fact, they are not upstanding Iowa citizens.  They

22 can't do it.  It's not permitted.  They just could

23 not be more wrong.  Remarkably, Microsoft simply

24 ignores the Iowa rules.  They never cited them to

25 you, Your Honor.  It just forbids, absolutely forbids
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 1 the admission of such evidence.

 2           And then this "opening the door" doctrine,

 3 I do want to say a word or two about that.  In order

 4 to determine whether or not a door has been opened,

 5 there's a two-step analysis.  First, was the door

 6 open; and, two, whether the otherwise inadmissible

 7 rebuttal evidence should be permitted.

 8           As for the first prong, Microsoft points to

 9 no evidence that's inadmissible about the character,

10 you know, that these are upstanding citizens; so,

11 therefore, the door can never be deemed to be open.

12           As for the second, the rebuttal evidence

13 must be on the same subject and fairly responsible.

14 None of this stuff is on the same subject, and it is

15 not fairly responsive.

16           We, obviously, don't intend to introduce

17 evidence that our plaintiffs are good drivers, that

18 they never speed, and that when they are in college

19 they don't do dumb stuff.  The doctrine simply

20 doesn't apply.

21           This whole attack on the character of the

22 plaintiffs, while perhaps typical of Microsoft's

23 litigation tactics, is just not typical here.  It's

24 also not permitted under Iowa laws and rules.

25           These are, in fact, decent, upstanding
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 1 Iowans who do not deserve to have their reputation

 2 trashed by Microsoft.  And we believe, Your Honor,

 3 that this is exactly the kind of evidence that should

 4 be precluded at the outset because it is -- it could

 5 be highly prejudicial.

 6           In the beginning, you know, when we used to

 7 do these motions in limine, there were different

 8 rules than now appear to apply.  And you had to have

 9 evidence that you thought the mere mention of it

10 might substantially prejudice the plaintiff.  This

11 kind of stuff falls into that old category, and it

12 should be precluded.

13           Thank you, Your Honor.

14           THE COURT:  Thank you.

15           Response.

16           MR. TULCHIN:  Yes, Your Honor.  Thank you.

17           In some ways, Your Honor, there is a

18 strange hodgepodge of items covered by this motion.

19 And Mr. Williams, when he was here earlier, made

20 reference, I think, to straw men, and there are some

21 straw men that I think we can dispose of.

22           First of all, as we've said, we don't have

23 any intention of telling the jury about the fee

24 arrangement.  We don't have any intention of trying

25 to get the jury to understand that there's a
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 1 contingency fee.  But the fact is, Your Honor, that

 2 these class action cases are brought by the lawyers

 3 and principally for the lawyers.  It's one thing to

 4 talk to the jury about this subject.  As I've said,

 5 we don't have any intention of doing so.

 6           In Minnesota the lawyers were awarded 46

 7 million dollars in cash by the court, and each

 8 individual plaintiff got vouchers worth, in most

 9 cases, a small amount of money.  But, you know,

10 Ms. Conlin says that it's Microsoft's tactics to

11 trash the plaintiffs and their character, and we have

12 no intention of doing so.  We said that in our

13 papers.

14           I don't think the driving records are

15 relevant to any issue in the case.  All we've said is

16 that the plaintiffs seek unfairly to introduce

17 evidence that, as Ms. Conlin just said, Joe Comes is

18 an upstanding citizen whose objectives are noble and

19 whose live is free of flaws.  That's the kind of

20 evidence we heard on the stand from the plaintiffs in

21 Minnesota.  That if that kind of evidence comes in,

22 that's not relevant to the jury either, that

23 Mr. Comes is, you know, the perfect, ideal plaintiff.

24           The evidence that is relevant ought to go

25 to whether or not these plaintiffs and the class were
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 1 overcharged when they bought Microsoft software.

 2 That's what we want to do.  We don't want the

 3 information about the driving records.  We don't want

 4 to talk about contingent fee arrangements.  All we've

 5 said in our papers on those points is that we're a

 6 little bit worried that we will get the kind of

 7 testimony that we got in Minnesota.

 8           Now, Ms. Conlin referred to the fact that

 9 in the opening statement twice a lawyer for the

10 plaintiff said that the court had appointed the class

11 representatives to represent the rest of the class,

12 and I'm glad to hear that that won't happen here.

13           But in addition in Minnesota, Ms. Conlin

14 called as a witness Jill Pavlak, P-a-v-l-a-k.

15 Ms. Pavlak was one of the class reps in Minnesota.

16 And very quickly in the direct examination,

17 Ms. Pavlak was asked questions that elicited

18 testimony that she had six foster children for whom

19 she was caring who had special needs; that she was

20 volunteering at a Hospice working with people who

21 were dying; that she worked for a nonprofit company

22 that was involved in finding jobs for people with

23 disabilities.  And these were all very admirable

24 things about Ms. Pavlak.  They really don't go to the

25 question of the overcharge.
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 1           So all we were doing there -- all we were

 2 doing in our papers in opposition to this aspect of

 3 the motion is trying to reserve our right, which I

 4 think is unlikely, to deal with this kind of

 5 testimony here that somehow these plaintiffs are

 6 upstanding citizens, that they are perfect models of

 7 what a citizen should be and, therefore, that fact

 8 should compel the conclusion that an overcharge has

 9 been imposed.  Now, there are no connection between

10 the two.  I don't think any of this should come into

11 evidence.

12           But that leaves, Your Honor, very

13 importantly, the other side of this present motion

14 where there is, I think, a hot dispute about what

15 should come into evidence, and that goes directly to

16 the questions of whether or not these plaintiffs have

17 been overcharged.

18           Ms. Conlin said in her argument a moment

19 ago that the question is whether Microsoft

20 overcharges its customers because Microsoft has a

21 monopoly.  And she said, "Well, of course Microsoft

22 overcharges."  And with all respect here, the whole

23 process, the trial that we're about to embark on,

24 according to the plaintiffs a trial that will take at

25 least six months, is about that question:  Has any
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 1 plaintiff been overcharged?

 2           And what the plaintiffs say here is that

 3 the jury should be evaluating that question of an

 4 overcharge without any evidence from these plaintiffs

 5 about their own business and their own purchases of

 6 software.

 7           And again, this goes back to the question

 8 of whether or not the only people allowed to offer

 9 information about the issue of overcharge are paid

10 experts.  The plaintiffs here -- I think their three

11 most important experts, I think we will all agree,

12 are Professor Noll and Professor MacKie Mason and

13 Netz.  Noll talks about liability.  MacKie Mason

14 about causation, and Netz about damages, and those

15 are the three -- the three key issues for each of the

16 markets at issue in the action.

17           Each of those three experts has been

18 working for these lawyers or lawyers who have been

19 affiliated with them for many years.  Each of those

20 three experts has been paid millions of dollars for

21 the work that they've done which has led to the

22 opinions.

23           Now, that is okay.  Experts should be

24 allowed to testify to their opinions and conclusions,

25 and we're not saying otherwise.  All we're saying is
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 1 that at some level the experience of the actual

 2 plaintiffs, the class representatives, the four named

 3 parties who brought this lawsuit, of course, is

 4 relevant and should be evaluated by the jury.

 5           Ms. Conlin says, "Well, the class

 6 representatives are impartial.  If they weren't

 7 impartial, they couldn't be adequate representatives

 8 of the class."  And I think that confuses the legal

 9 issue of adequacy and the decertification motion

10 we've made with the proper issues for the jury to

11 determine.  There is something left for the jury to

12 determine, and that is the question of whether

13 Microsoft software is too expensive and whether that

14 overcharge has resulted from, been caused by any

15 unlawful anticompetitive conduct.

16           So here we have one plaintiff, Riley

17 Software -- sorry, Riley Paint that has purchased

18 software, as Ms. Conlin said, it's a software called

19 "Batchmaster."  And it's my recollection, at least

20 from the deposition of Mr. Jennison of Riley Paint,

21 that the Batchmaster software cost about $1,000 per

22 copy.  I think Riley Paint has spent in total

23 something like $15,000 for Batchmaster.

24           Batchmaster is not an operating system.

25 It's an application that runs on top of Windows or
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 1 any other operating system, and all we want to do is

 2 make sure that the jury understands that software --

 3 here we're talking about software, not pizza.  When

 4 we were talking about pizza, Ms. Conlin said, "Well,

 5 that's too far removed.  It's pizza and soda."  But

 6 here's software.  And why should the jury hear about

 7 the price of Batchmaster and the fact that Riley

 8 Paint has purchased the Batchmaster software?

 9           Well, for one thing, Your Honor, Professor

10 Netz, the expert on damages, when she built her

11 models from which she provides her estimates of

12 damages for the class, the overcharges, compares the

13 price of Windows and the other Microsoft products

14 here, Office and Excel and Word, to the prices of

15 other software products outside, outside the markets

16 at issue.  She doesn't confine it to operating

17 systems or Office Suites or spreadsheets or

18 word-processing Software.  She compares Microsoft

19 software prices to the prices of dozens of other

20 kinds of software.

21           Now, Professor Netz built these models.  We

22 think there are flaws to them.  That's what we will

23 do on cross-examination.  We will explore that.

24           But here their expert is estimating damages

25 and we will offer the jury, I take it from the
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 1 report, an estimate of an overcharge that is in total

 2 about $440 million -- that's a large number -- and we

 3 have a plaintiff who actually purchased some software

 4 that runs on top of Windows.  And the only thing

 5 we're asking is to give the jury that information,

 6 the truth about what happens in the real world of

 7 buying software.

 8           It's exactly what Professor Netz has done,

 9 their own expert, except it's with one plaintiff.

10 It's with what that plaintiff has done in its

11 business, and it goes right to the heart of the

12 question of whether the Microsoft software is too

13 expensive and whether that expense was caused by any

14 of the unlawful conduct that plaintiffs allege.

15           And then when it comes to Mr. Comes,

16 Mr. Comes is a part owner of a business that owns 13

17 Pizza Hut restaurants that are spread around the

18 state of Iowa.  And Mr. Comes has owned other

19 businesses before this one, including a vending

20 business.  He's been a landlord through a company

21 called "Comes Properties."

22           And it is the case that the plaintiffs'

23 experts, several of their experts, have in their

24 report and we expect will in their testimony point to

25 what they called a "high profit margin" that
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 1 Microsoft makes on its software.

 2           Now, this is a gross profit margin.  It's

 3 revenues minus cost of goods sold.  And for Microsoft

 4 in some years for some of these products the profit

 5 margin is as high as 85 percent.  In other years it

 6 could be somewhat less.  But Professor MacKie Mason

 7 in his expert report at page 8 says, "Microsoft's

 8 profit margin on products at issue was 70.5 percent

 9 over the period 1994 through 2005."  But for

10 particular years, the plaintiffs -- and particular

11 products -- the plaintiffs point at times to higher

12 profit margins.

13           And the argument that has been made by

14 these experts is that these very high profit margins

15 point to an overcharge.  They confirm what other

16 experts have said, that high profit margins on

17 software result from the monopoly power that was

18 unlawfully gained or acquired or maintained and that

19 there's somehow an indication of some unlawful or

20 wrongful conduct.

21           Now, I just want to sort of drop the

22 footnote, if I could, Your Honor.

23           Software is a peculiar product in some ways

24 because unlike most products -- think about

25 manufacturing and automobile, for example, or making
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 1 a pen or any other, let's say, piece of hardware --

 2 there is an investment necessary to build a car.  The

 3 factory, the assembly plant is going to be very

 4 expensive; but each car that Ford Motor Company, for

 5 example, produces, also costs many, many thousands of

 6 dollars.  Each car has a water pipe and 10,000 other

 7 parts, including some that are expensive, engines and

 8 transmissions and so on.  So not only is there an

 9 up-front investment, but the costs of goods sold, the

10 costs of the manufacturer of each car is very high.

11 And profit margins in a business like that will be,

12 by definition, relatively low.  For software or, for

13 example, you could say for books, although it's less

14 true for books, there is an investment up front.

15           Microsoft spends, for example, billions of

16 dollars literally to develop each subsequent version

17 of Windows.  It employs thousands of software

18 engineers and programmers to come up with a new

19 version.  But once the first copy of Windows is

20 produced, each subsequent copy costs virtually zero.

21 It's just making another copy of something on a disk,

22 and it literally is about as close to zero as you can

23 be.

24           In a way books are close to that because

25 for an author the investment is all in writing the
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 1 book and his or her time and energy of writing the

 2 book.  Once the book is written and printed, the

 3 first copy is printed, to run off additional copies

 4 is relatively cheap.  Of course, with a case of

 5 books, the distribution may be not inexpensive.

 6           With software, distribution is usually very

 7 inexpensive.  For Microsoft, for example, if you sell

 8 software to Dell Computer or Hewlett-Packard or

 9 Gateway, your distribution costs is basically, again,

10 close to zero.

11           So, of course, the profit margin for

12 software is high, and that's true for other software

13 companies as well.

14           Now, the same is true in the restaurant

15 business where Mr. Comes owns with his mother and I

16 believe his brother as well a company called "Comes

17 Investments," which itself owns these 13 Pizza Hut

18 restaurants.  This isn't a fact on which Microsoft

19 intends to spend much time.  It's a fact that I think

20 will take just a minute or two of court time to

21 establish for Mr. Comes.  That's how long it took

22 during his deposition.  But in his business, the

23 Pizza Hut businesses, he said his cost of goods sold

24 is about 25 percent of revenues.  In other words, the

25 gross profit margin is about 75 percent.
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 1           And in this case where the allegation is

 2 that inexpensive products necessarily must be too

 3 high, priced too high, Microsoft is overcharging

 4 because, according to their experts, our profit

 5 margins are high.

 6           The real world evidence that in businesses

 7 a gross profit margin of 75 percent is not indicative

 8 necessarily of any overcharge.  That is certainly

 9 relevant evidence for the jury to consider.  We don't

10 contend that Pizza Hut has a monopoly in Iowa, either

11 of restaurants or pizza restaurants.  We don't

12 contend that Joe Comes has a monopoly.  We certainly

13 don't contend that he has any unlawful monopoly.  But

14 high profit margins can mean that that's the function

15 of the kind of business that you're in.

16           In the restaurant business the cost of the

17 food, the materials necessary to make a pizza, are

18 clearly much less than the price you're going to get

19 for that pizza.  And that's the only point, and the

20 jury ought to be able to get real world evidence of

21 what goes on in a business when evaluating the claim

22 that the three experts for the plaintiffs have made:

23 That Microsoft must be overcharging because its

24 profit margins are too high.

25           That's what happened in the reports that
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 1 have been submitted in this case, and the same thing

 2 occurred with the reports that were offered by the

 3 plaintiffs' experts in the Minnesota case.

 4           Now, lastly, Your Honor, the one subject

 5 that I don't think I touched upon was the question of

 6 the relationships between the four named plaintiffs

 7 and the lawyers in this case.  Oh, I should say, Your

 8 Honor, Ms. Conlin made an allegation that

 9 Microsoft -- I think she said had improperly lobbied

10 the United States Congress through a campaign of

11 disinformation or misinformation to obtain the

12 passage of the class action "Fairness Act."

13           I don't know where that comes from.  I

14 don't know what it's about.  I don't think that

15 Ms. Conlin or anyone on the other side has any

16 evidence of any campaign of disinformation that

17 caused the United States Congress to pass that act.

18 But it's relevant here with respect to the

19 relationship of the plaintiffs with the lawyers

20 because, again, the jury shouldn't hear this, that

21 is, shouldn't hear the point that the lawyers make

22 more money from class action cases than do the class

23 representatives or class members.

24           We do not intend to even imply that to the

25 jury.  We don't think it would be proper.  We're not
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 1 intending to do it.

 2           But the fact that Joe Comes has been best

 3 friends since high school with Ms. Conlin's son could

 4 turn out to be relevant information.  It could.  It

 5 could if -- and, again, this is the kind of thing

 6 that happened in Minnesota -- the lawyers attempt to

 7 portray these plaintiffs as acting only out of

 8 selfless motives to perform a public good for all the

 9 citizens of the great state of Iowa.  And that was

10 the essence of the testimony from Ms. Pavlak in

11 Minnesota, that she was acting selflessly for the

12 benefit of all the other members of the class.

13           I don't deny that Mr. Comes will come to

14 court with appropriate motives, but if he is painted

15 as some "Superman" hero out to rescue the citizens of

16 his own state, then at some point it does open the

17 door to cross-examination about the relationship that

18 he's had being best friends since high school with

19 Ms. Conlin's son.

20           If the plaintiffs do not open the door in

21 that manner, we have no intention of asking him about

22 his relationship with Ms. Conlin's son.  And the same

23 goes for Ms. Larsen, who says she's been friends with

24 Ms. Conlin since 1982 and hired Ms. Conlin to

25 represent her in a dispute.  Again, we're hoping not
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 1 to get into those issues unless the plaintiffs open

 2 the door by painting these people as having no motive

 3 other than to assist their fellow citizens.

 4           Thank you, Your Honor.

 5           THE COURT:  Thank you, sir.

 6           Rebuttal.

 7           MS. CONLIN:  Briefly, Your Honor.

 8           Mr. Tulchin began his remarks by saying

 9 that we don't want to offer any evidence of

10 plaintiffs' own businesses and their own purchases of

11 software.  Well, nothing could be further from the

12 truth.  We do want to offer such evidence as it

13 pertains to the purchase of Microsoft software, which

14 is, of course at issue here.

15           Microsoft wants to compare the cost of a

16 desktop operating system with the cost of a

17 Batchmaster paint calibration computer program.  And

18 why do they want to do that?  They say because we say

19 Microsoft's product is "too expensive."  We don't say

20 it is "too expensive" in the abstract.  We say it is

21 "too expensive" because it includes a monopoly

22 overcharge.  The absolute cost is not the issue.  The

23 issue is:  Does the cost of the operating system and

24 applications include money that Microsoft should not

25 be extracting from the citizens from the state of
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 1 Iowa because they can only extract it by abusing

 2 their monopoly power?

 3           I want to be clear with what actually

 4 happens with the experts.  I think you have probably

 5 had in the piles and piles of paper that you have,

 6 Your Honor, these expert reports.  And there are -- I

 7 just want to be as clear as I can be, and I say that

 8 because sometimes it is difficult for me to

 9 understand what these experts are saying.

10           Dr. Noll, Professor Noll at Stanford, is a

11 liability expert.  Professor MacKie Mason is a

12 causation expert.  Professor Janet Netz is a damages

13 expert.

14           It is Professor Netz who talks about profit

15 margins.  It is Professor Netz in terms of her damage

16 calculations -- she does not compare, as I recall,

17 individual software.  She compares companies that

18 make individual software.

19           As I understand, the economic model that

20 she uses, and it is a very superficial understanding,

21 but there is a standard way of figuring overcharge

22 and one of -- there are several of them.

23           One is called the profit margin method.

24 You compare industry -- you take companies in the

25 same industry and use that as the benchmark for
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 1 comparing between companies.  It's based on a

 2 recognized economic model, and they use recognized

 3 parameters.  It's not comparing Mr. Jennison's

 4 desktop operating system with a Batchmaster.  It just

 5 has nothing whatsoever to do with the issues.  Profit

 6 margins are used to figure damages, not to establish

 7 causation.

 8           Mr. Tulchin said, as I wrote down, "very

 9 high profit margins on software are used to point to

10 Microsoft having a monopoly."  No.  Very high profit

11 margins on software, according to Mr. Tulchin, we're

12 going to use to indicate unlawful conduct.  No, we're

13 not.  Microsoft is trying to mislead the court.

14 Profit margin is used to compute what the overcharge

15 is, the amount, not to prove that Microsoft's abuse

16 of monopoly power caused the overcharge.

17           So Joe's profit margin on Coke, gross or

18 otherwise, would never be used by any expert.  Not

19 the same industry, and it has not been used by any

20 expert to compute damages.  Experts only use

21 companies in the same industry for the very reasons

22 that Mr. Tulchin just explained to you.  There are

23 different industries and different models for profit,

24 and there are the subcosts that computer software

25 developers have.
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 1           And I have to tell you, Your Honor, I sat

 2 through that deposition, and it seems to me like it

 3 took a lot longer than one or two minutes, but that's

 4 really not the issue either.  This kind of evidence

 5 is intended to confuse the jury and it will.

 6           No expert says Microsoft must be

 7 overcharging because its profit margins are so high.

 8 No expert says that.  The experts use the profit

 9 margin for a totally different function.

10           On the issue of class actions.  Mr. Tulchin

11 said lawyers make more money on these cases than the

12 class members.  He told you what the lawyers made,

13 and that is about 50 or 60 lawyers and the staff

14 people working for many, many years.

15           The class members made 175 million,

16 coupons, of course, or vouchers; but, nonetheless,

17 that's the kind of stuff, Your Honor, that is so

18 unfair.  And he wants to somehow get that or

19 something like that before the jury if in his opinion

20 the plaintiffs come in and say they are acting

21 selflessly.  I don't know exactly how he's going to

22 interpret that.  It's certainly been my experience

23 over the course of this lawsuit that his

24 interpretation and mine have been quite a bit

25 different of any number of things, practically all
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 1 things.  He wants to be able to do that if we open

 2 the door and say these are really pretty nice people.

 3           The danger of that, Your Honor, I'm sure,

 4 is clear to you.  If, in fact, the relationship --

 5 if, in fact, things like that are coming in, I've got

 6 to ask about that on voir dire.  I can't risk having

 7 someone on the jury who has an unknown, adverse

 8 reaction to such a thing if there's any possibility

 9 that that kind of stuff, that that kind of stuff is

10 going to come before the jury.

11           I didn't suggest, Your Honor, that they

12 were going to try to prove my contingency fee

13 arrangement, although I do have a contingency fee

14 arrangement in this case, as the court is aware.  I

15 cited a case as support to my position that all of

16 this stuff cannot, cannot legitimately come in.

17           Mr. Tulchin says that these cases are

18 brought by and for the lawyers.  That is his opinion

19 and betrays, in my opinion, his own prejudice.  What

20 he said about the fees and what the class got is out

21 of the playbook of the defendants.

22           I'm not going to go into the whole lobbying

23 thing.  Microsoft was a part of groups that lobbied

24 in favor of the class action "Fairness Act."

25           And, certainly, Your Honor, as Mr. Tulchin
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 1 mentions, I've known Joe since he was a teenager.

 2 And I can assure you, he's not free of flaws.  But

 3 what that has to do with this, all my son's friends

 4 think I am their lawyer.  They call me for all kinds

 5 of reasons, sometimes in the middle of the night.

 6 They just think that's my place on earth, is to

 7 answer any legal question that they ever have

 8 including, as it happens, antitrust questions.  So it

 9 just -- I just am not understanding.  I don't have

10 the same mind set, let us say, as Mr. Tulchin.

11 Mr. Comes is, however, a very upstanding citizen.  He

12 is acting selflessly.  He's given hundreds of hours

13 to this case with no compensation of any kind, and

14 how dare they say otherwise.

15           That's all I have, Your Honor.

16           THE COURT:  Very well.

17           Next issue is No. 9, Microsoft's motion

18 concerning other settlements.

19           MR. WILLIAMS:  I'm Chris William.  I will

20 be arguing this motion for Microsoft.

21           Your Honor, this motion seeks a

22 straightforward application of Iowa Rule of Evidence

23 5.408.  That rule provides that evidence that a party

24 furnished or offered to furnish valuable

25 consideration in connection with compromising or
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 1 attempting to compromise a claim cannot be admitted

 2 for the purpose of proving the validity of that claim

 3 or its amount.  This is exactly what the plaintiffs

 4 are trying to do here.

 5           Microsoft's opening briefs cited several

 6 and specific examples of exhibits and testimony that

 7 were designated by plaintiffs for use at trial in

 8 this case that discuss or reflect Microsoft's past

 9 settlements or its attempts to settle actual or

10 threatened litigation.  All of this evidence is

11 inadmissible under 5.408, which should be excluded.

12           Plaintiffs have made no efforts to defend

13 the admissibility of any of the evidence on the side

14 of Microsoft's opening brief.  In fact, with the

15 exception of the 1995 consent decree between

16 Microsoft and the Department of justice, plaintiffs

17 have made no attempts to defend the admissibility of

18 any specific evidence concerning Microsoft's

19 settlement efforts that have been designated in this

20 case.

21           With regard to Microsoft's efforts to

22 settle prior litigations, plaintiffs offered

23 basically a vague allegation that this evidence is

24 relevant to some unspecified purpose that is not --

25 that is permissible under 5.408, although Rule 5.408
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 1 sometimes allows admission of some unrelated evidence

 2 in certain circumstances where it's clearly relevant

 3 for a purpose other than to establish the validity of

 4 a claim.

 5           The Iowa Supreme Court makes clear the

 6 exceptions to the Rule 5.408 should not be applied so

 7 broadly as to undermine the purposes that rule

 8 serves.  There have been two primary purposes that

 9 have been identified to support that rule.  The first

10 is to promote the strong public policy favoring

11 settlements.  The concern is that if evidence

12 relating to a settlement is admitted in a subsequent

13 litigation, that parties will be deterred from

14 settling and that settlements will be chilled.

15           The second concern is that settlement

16 evidence is generally irrelevant to establish the

17 validity of a claim or liability therefore.  And

18 there's also a risk of substantial unfair prejudice

19 when evidence of the settlement is put before a jury.

20           For this reason the Iowa Supreme Court has

21 generally construed the exceptions to Rule 5.408

22 narrowly, and we cite a couple of cases in our brief

23 that support this; particularly, the Graber v. City

24 of Ankeny case.  That's at 616 N.W.2d 633, and the

25 Gail v. Clark case, which is 410 N.W.2d at 662, and
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 1 those are both cited on page 5 of our opening brief.

 2           Now, with regard to the evidence of private

 3 settlements, they also -- plaintiffs also argue that

 4 our proposed motion -- our proposed order that we

 5 seek in our motion is too vague and ambiguous for

 6 them to comply with.

 7           Now, this is a curious objection because in

 8 connection with the Minnesota case, the Gordon action

 9 in Minnesota, we basically sought the same relief in

10 a very similar motion in limine.  The plaintiffs in

11 that case, who were represented by the same lawyers

12 who represent the plaintiffs in this case, do not

13 oppose that motion with respect to private damages

14 claims.

15           Now, the court entered that order and at no

16 point during the Gordon action did plaintiffs come

17 forward claiming any difficulty of interpreting that

18 order or having any difficulty understanding exactly

19 what evidence was precluded by that order.

20           So I would submit, Your Honor, that their

21 claims regarding this supposed ambiguity of the

22 proposed order Microsoft seeks in this motion in

23 limine is a red herring.

24           Now, the one piece of settlement-related

25 evidence the plaintiffs have actually argued should
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 1 be admitted in this case for a purpose that they've

 2 specified that supposedly is allowable under Rule

 3 5.408 is evidence relating to a 1995 consent decree

 4 between Microsoft and the Department of Justice which

 5 addresses certain licensing practices regarding

 6 Microsoft's licensing of the operating system

 7 software to original equipment manufacturers.

 8           Now, plaintiffs asserted a couple of

 9 purposes that they are going to seek to offer

10 evidence of the 1995 consent decree.  First they

11 claim that evidence of the 1995 decree is supposedly

12 relevant to demonstrate that Microsoft was on notice

13 that subsequent similar conduct was wrongful.

14           Your Honor, I would submit that this

15 purpose is exactly the sort of thing that 5.408 is

16 designed to prevent.  Plaintiffs are essentially

17 claiming that because the Department of Justice

18 brought a claim against Microsoft and Microsoft

19 agreed to settle that claim, that Microsoft was

20 thereby put on notice that its conduct was supposedly

21 wrongful.

22           The consent decree establishes no such

23 thing.  There is no admission of liability in

24 connection with the consent decree, and plaintiffs

25 must establish the wrongfulness of Microsoft's
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 1 licensing practices which they've alleged in this

 2 case as well.

 3           And, in fact, Microsoft has moved for

 4 summary judgment on those very same claims because

 5 plaintiffs have not come forward with sufficient

 6 evidence to raise a material issue of disputed fact.

 7 So for them to say that this consent decree itself

 8 provides evidence that this conduct was wrongful, I

 9 would submit that they are using Rule 5.408 -- or

10 they are using this evidence for exactly the purpose

11 that is prohibited by Rule 5.408.

12           Plaintiffs also contend they need to be

13 able to offer evidence of the 1995 consent decree in

14 order to explain why Microsoft stopped using certain

15 of the licensing practices that were covered by that

16 consent decree in or around 1995.

17           Now, in Microsoft's reply brief we stated

18 that we will not object to offering evidence of the

19 1995 consent decree for this limited purpose provided

20 that the same safeguards are put in place in this

21 case regarding the admission of such evidence as were

22 put in place by Judge Peterson in the Minnesota case

23 with regard to evidence of that same 1995 degree.

24           First, Judge Peterson ruled the consent

25 decree itself should not be admitted.  Now, the
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 1 actual consent decree itself is not necessary to

 2 serve the purposes plaintiffs have identified;

 3 namely, to show why Microsoft stopped using some of

 4 these licensing practices that were covered by the

 5 1995 degree.  And the consent decree itself is not

 6 necessary for that purpose, and its admission would

 7 be unduly prejudicial to Microsoft.

 8           Second, Judge Peterson in the Gordon action

 9 approved a jury instruction that informed the jury of

10 a limited purpose for which they could use evidence

11 of the 1995 decree.  I'll read that instruction to

12 you now.  This is a quote from what Judge Peterson,

13 the limiting instruction that Judge Peterson proposed

14 in Minnesota.  The instruction reads as follows:

15           "On July 15, 1994, Microsoft entered

16       into a voluntary agreement with the

17       government in which Microsoft agreed not

18       to enter into any per processor licensing

19       agreements with OEMs for operating system

20       software, any license agreement with OEMs

21       for operating system software that contains

22       a minimum commitment, and any license

23       agreement with OEMs for operating system

24       software that exceeds one year in

25       duration except that an OEM at its option
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 1       could remove a license agreement for

 2       up to an additional year.

 3           "Microsoft entered into this agreement

 4       without any trial or an adjudication by

 5       a court with any issue and without

 6      admitting wrongdoing of any kind.

 7           "This agreement is not evidence that

 8       the OEM licensing provision mentioned

 9       above violated any law.  You may consider

10       this agreement in evaluating Microsoft's

11       intent and purpose and the reasonableness

12       of Microsoft's behavior after July 15,

13       1994."

14           And I would submit, Your Honor, that

15 although we've been referring to this consent decree

16 as the 1995 consent decree in the briefing, it was

17 actually agreed to in 1994.  It was actually approved

18 by the court in 1995, which is why we were using

19 1995 as the specification of the consent decree.

20           Now, provided that this limited instruction

21 is put in place and that the actual consent decree

22 does not come in, Microsoft has no objection to

23 evidence of the consent decree coming in for the

24 limited purpose of showing that Microsoft stopped

25 these licensing practices in 1995, and the reason why
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 1 it stopped those practices as specified in

 2 Judge Peterson's order.

 3           Thank you, Your Honor.

 4           THE COURT:  Thank you.

 5           Response.

 6           MS. CONLIN:  Thank you, Your Honor.

 7           First of all, Your Honor, Iowa Rule of

 8 Evidence 408 says you cannot put into evidence

 9 evidence of settlements or offers to settle for two

10 purposes:  Validity of the claim or amount.

11 Everything else comes in.  That's Iowa's rule.  And

12 there just isn't any question about that, and in the

13 rule there is a list, the list is only illustrative,

14 but the things that we want to offer do, in fact,

15 fall within the enumerated listing.

16           What Microsoft seeks is an expansive,

17 ill-defined order precluding plaintiffs from offering

18 evidence of or making argument concerning Microsoft's

19 settlements or efforts to settle any actual or

20 potential civil litigation or government

21 investigation.

22           Microsoft doesn't define the meaning of

23 "actual or potential civil litigation or government

24 investigation" to which such an order would apply and

25 such an order would be excessively broad.  One of the
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 1 reasons, Your Honor, is because Microsoft has been

 2 under investigation by the federal government since

 3 about 1990.  And there are pieces of evidence,

 4 e-mails, which refer in passing to those

 5 investigations.  I'm going to give the court a few

 6 examples.

 7           This would not be an order consistent with

 8 the law.  This is not, contrary to what Microsoft

 9 says, the same relief that was granted or requested

10 in Gordon, which I'll explain in just a moment.

11           We also oppose Microsoft's efforts to

12 preclude us from introducing evidence of any consent

13 decree from the Department of Justice case.

14           Plaintiffs intend to use evidence of and

15 relating to the 1995 consent decree, which among

16 other things, bans the per processor licenses, bans

17 minimum commitments, and bans contracts for the

18 operating system.  This all goes to just the

19 operating systems that are for more than one year.

20           Microsoft's position with respect to the

21 outcome of the government investigations -- there are

22 two of them, the first of which started in about 1990

23 and culminated in on July 15, 1994 with a consent

24 decree.

25           The consent decree -- the lower court
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 1 refused to enter the consent decree because he did

 2 not think it went far enough.  So Microsoft and the

 3 government appealed and the circuit court ultimately

 4 approved it, and it was entered in August, August of

 5 1995.  So there's a little confusion about dates.

 6           The second, of course, is the consent

 7 decree out of which the findings or from which the

 8 findings of fact come.  That was a consent decree of

 9 the very same kind that Microsoft entered in 1994.

10 Microsoft said it's perfectly fine for us to

11 introduce that, but not to introduce the earlier one.

12 So their position with respect to that is completely

13 inconsistent.

14           I want to say a few -- I've told you three

15 things that the 1995 -- we will call it the 1995

16 consent decree -- does.

17           Microsoft agreed in that consent decree

18 with the Department of Justice that as to any covered

19 product -- covered products were the operating

20 systems:  MS-DOS, Windows and subsequent products,

21 including, as I recall, Chicago, which is

22 Windows 95 -- was enumerated, and any predecessor or

23 successor version of them.

24           What Microsoft does not mention is this

25 consent decree also included a prohibition against
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 1 Microsoft restricting the OEM's ability to offer a

 2 non-Microsoft operating system.  It included a

 3 provision prohibiting Microsoft from conditioning the

 4 licensing of a covered product on the licensing of

 5 any other product and also prohibited any provision

 6 of licenses that were contrary to the descriptions of

 7 acceptable per system licenses.  And, finally,

 8 prohibited any license that contains any prohibited

 9 nondisclosure agreement.  So it's much broader than

10 the three things that Microsoft claims.

11           In its reply brief and indeed here today

12 Mr. Williams said that we are seeking precisely the

13 same relief -- or that they are seeking precisely the

14 same relief the court granted in Gordon.

15           In Gordon, Your Honor, Microsoft sought to

16 preclude plaintiffs from introducing evidence of and

17 from offering testimony or arguments concerning

18 Microsoft's settlement agreements or efforts to

19 settle any related case.

20           What Microsoft did not tell you is that we

21 did not oppose that motion conditioned on the

22 understanding that related case, those words "related

23 case" to which this order applied, means the other

24 state consumer class actions, the class action

25 damages cases that have been filed against Microsoft
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 1 and settled.  And then, of course, we wanted

 2 provided, however, circumstances do not arise at

 3 trial caused by Microsoft or its evidence

 4 necessitating a reference by plaintiffs in such

 5 settlement and, indeed, that we specifically opposed

 6 any expansion of Microsoft's motion to include the

 7 DOJ's cases.

 8           In this case it's much broader.  It doesn't

 9 say any related case, Your Honor.  They want you to

10 enter an order that says Microsoft's settlements or

11 efforts to settle any actual or potential civil

12 litigation or government investigation.  The court

13 cannot be expected to enter an order granting such

14 broad relief in a vacuum.

15           This request, Your Honor, and the

16 collateral estoppel request both have very

17 potentially broad, far reaching effects, and

18 Microsoft seems to take the position that a document

19 or testimony that would relate either to estoppel or

20 to settlement would be altogether inadmissible no

21 matter what and no matter what other thing it went

22 to.  Well, that is just not -- that's just not the

23 law.  It's permissible under Iowa law to introduce

24 into evidence trial exhibits or prior testimony that

25 are offered to prove facts other than liability.
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 1           Settlement evidence at trial can be

 2 admitted so long as the probative value of the

 3 evidence is not substantially outweighed by the

 4 dangers of unfair prejudice.  So the court needs to

 5 make a judgment in context of whether or not a

 6 particular part of evidence, and this is already

 7 reserved to you, Your Honor, the issue of relevance

 8 and prejudices.  That's already up to you anyway.  So

 9 what happened is really what happens in most

10 situations:  Is the evidence relevant?  And then is

11 it unduly prejudicial?  If it's not unduly

12 prejudicial and it's relevant, it comes in whether or

13 not it was offered in some other case that was

14 settled.

15           Microsoft has asked for a broad order in an

16 information vacuum without any decree of specificity,

17 and none of their case law, as is so often true,

18 supports such a broad request for exclusion from

19 evidence of any document containing words or phrases

20 related to compromise, release or settlement.

21           The second key point, Your Honor, is there

22 is no basis to exclude the 1995 consent decree when

23 Microsoft concedes that the 2002 consent decree and

24 related references can be admitted into evidence.

25 Microsoft says that in a footnote to its brief.
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 1           This coupled with a particular language of

 2 Microsoft's motion suggests that Microsoft wants the

 3 court to exclude any evidence even referencing

 4 government investigations of Microsoft's conduct.  In

 5 fact, because of all this long time it's been under

 6 investigation, there are, as I said, lots of

 7 documents that very important information in them or

 8 testimony that have important information in them

 9 that also refer to government investigations:  FTC

10 investigation, DOJ investigation.

11           Let me give you just a couple of examples

12 that come to mind, Your Honor.  Tim Shaft is an Apple

13 executive and was having conversations with Microsoft

14 people about Microsoft's attempt to get Apple to

15 divide the QuickTime market, the streaming media

16 market.  In the course of one of those conversations,

17 mister -- this, I believe, was with Mr. Phillips,

18 Mr. Shaft asked Mr. Phillips about Sun litigation,

19 which had been filed shortly before they had this

20 conversation, and I'm not trying at all, Your Honor,

21 to quote exactly what Mr. Phillips said because I

22 have not committed it to memory, but what he said in

23 substance is We don't have to worry about these kinds

24 of lawsuits or investigations because everybody at

25 Microsoft knows that you destroy your e-mail.
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 1           Now, that's relevant.  And it comes in a

 2 discussion about Sun litigation, and if the court

 3 were to grant Microsoft's motion, then that kind of

 4 evidence that the jury really has a right to hear

 5 would be precluded.

 6           Another example that comes to mind is right

 7 after Judge Jackson -- I think this is right after

 8 Judge Jackson entered his findings of fact, Mr. Gates

 9 and Mr. Balmer went on TV and said, "We have done

10 nothing wrong and we're not going to change a thing."

11 We think that's relevant evidence to the issue of

12 intent and willfulness.  So those are just two things

13 that come to mind.

14           But in seeing all these documents, there

15 are so many of them that mention other lawsuits,

16 other investigations, and it would be very unfair to

17 exclude those documents simply because they mention

18 those investigations.

19           Again, Your Honor, don't worry.  We will

20 not be offering those documents or that testimony to

21 prove the two forbidden things:  Validity of the

22 claim or amount of the claim.  Everything else is for

23 the court to evaluate in context.

24           The defendant cites Graber.  I was going to

25 explain that to the court, but I think that case is
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 1 well enough known that you probably already know all

 2 about it.

 3           The consent decree is not offered to show

 4 bias.  It's offered to show why -- this is also under

 5 McElroy.  We could also get this in under McElroy.

 6           Why did the defendant suddenly stop using

 7 these highly successful per processor licenses?  That

 8 explains why they did:  The consent decree.  It also

 9 shows notice, and contrary to what Microsoft says,

10 that is a perfectly proper use.  Indeed, there are

11 cases on that.

12           One of the issues that the court may not

13 yet be aware of is when Microsoft stopped using the

14 per processor licenses and minimum commitments and

15 long-term contracts for its operating system monopoly

16 product, it went right on using minimum commitments

17 and long-term contracts for its Office Productivity

18 monopoly product.

19           And I think I'm coming, Your Honor, to a

20 case that says exactly that.  Yes, indeed, I am.

21 It's the Austin case, Your Honor.  It's quite a

22 recent case, 54 F.3d at page 400.  "Evidence of the

23 defendant's settlement with the FTC is admissible to

24 show the defendant was on notice that subsequent

25 similar conduct was wrongful," "was wrongful."
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 1 That's what the consent decree says, and that's what

 2 it can be offered for.

 3           Johnson v. Hugo's Skateway, 974 F.2d 1408,

 4 "Failure to comply with the consent degree was

 5 evidence of the defendant's motive or intent, so

 6 admission of the decree fell within the exception to

 7 408."  We've got other cases in the brief, Your

 8 Honor.

 9           I like this one, Bradbury v. Phillips

10 Petroleum, 815 F.2d 1356, "Evidence of compromise

11 negotiations involving seven prior claims are

12 admissible to show a continuous course of reckless

13 conduct and to negate the defense of mistake."

14           Those are the purposes for which we may

15 offer this kind of evidence.

16           We also want the actual consent decree, and

17 there is no principal reason why it shouldn't come in

18 at all.  There's just no reason why the signed

19 consent decree should not be admissible for the

20 purposes for which we offer it.

21           We agree.  There has to be an instruction

22 here, Your Honor.  There's no question about that.

23 There is a limited purpose for this, and it's always,

24 always appropriate for the court to say so.  But not

25 the one that they offered in Minnesota because it was
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 1 incomplete.  It didn't even have all of the stuff,

 2 and it was not fair to the plaintiffs.

 3           Microsoft asserts that admission of any

 4 references to or evidence of such settlements would

 5 unfairly prejudice them because the jury might

 6 improperly consider such references during its

 7 assessment of liability.  If the court instructs the

 8 jury, the jury will follow the court's instructions

 9 and that problem will be obviated.

10           I want to talk about one other type of

11 settlement that was not mentioned in the brief, and

12 that's the Sun settlement.

13           Sun sued Microsoft twice.  The first time

14 called Sun I, resulted in a settlement which involved

15 Java.  And some of that -- the subsequent conduct

16 that resulted after the settlement of Sun I, some of

17 it is precluded.  Some of it is not and has already

18 been found to be illegal.  Under Sun I Microsoft

19 licensed Java from Sun.  Microsoft agreed to

20 participate in the Sun community process whereby if

21 they made improvements to the Java, they would give

22 it back to the community so that the community could

23 benefit, the Sun community could benefit from those.

24 And instead they -- and this is estopped already --

25 they duped developers into believing that they were
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 1 developing a cross-platform application when, in

 2 fact, by using Microsoft's tools they were developing

 3 actually a Windows only application.

 4           Again, we believe that settlement is

 5 admissible to show how Microsoft got the Java code

 6 that is polluted in the first place.  Those two

 7 settlements and the second -- the second Sun

 8 settlement has to do with what happened after the

 9 DOJ consent degree.

10           Anyway, Your Honor, there is an area of

11 agreement between the parties, a rare, rare area of

12 agreement between the parties.  Microsoft offers as

13 an example of evidence that should be excluded a

14 couple of reseller depositions in which the resellers

15 were asked, "Did you know that that case was

16 settled?"  That's not proper evidence, I don't think.

17 It's not very relevant, and so we would agree that

18 stuff like that doesn't need to come in and we would

19 have agreed to that if Microsoft had asked us.

20           But what we seek to admit is evidence that

21 Microsoft knew its conduct was wrongful, that

22 Microsoft changed its conduct and why, that Microsoft

23 licensed Sun.  Those are the kind of things that it

24 is perfectly permissible to offer settlement

25 agreements.
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 1           This is also an area plaintiffs recognize

 2 where substantial care is necessary.  Nobody wants to

 3 try this case twice, I'm sure.  And so we do not

 4 want -- we certainly don't want to lead the court

 5 into error intentionally or unintentional, and we

 6 believe that the instruction is necessary, careful

 7 instruction, limiting instruction, we're just all for

 8 that.  However, we are completely confident that the

 9 DOJ consent decree and the Sun settlements are

10 admissible for the proper purpose that plaintiffs

11 have set out and that there is no unfair prejudice to

12 the defendants in admitting it.  We believe that the

13 court's instruction will limit the use to the proper

14 use, and we do not agree to Microsoft's proposed

15 instruction which is one-sided and very substantially

16 incomplete.  We will propose one for the court's

17 review, which will be fair and complete.

18           That's all I have, Your Honor.

19           THE COURT:  Rebuttal.

20           MR. WILLIAMS:  Thank you, Your Honor.

21           I just want to point out that in

22 Ms. Conlin's rebuttal she addressed two of the

23 exhibits that we attached to our opening brief, which

24 are the Kennedy and Hutchinson reseller depositions.

25 She did not discuss one of the other exhibits, which
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 1 is Plaintiffs' Exhibit 1265.  This contains internal

 2 e-mails of Go Incorporated which discuss a proposal

 3 Microsoft made to provide Go with some software code

 4 in connection with attempting to settle a potential

 5 claim that Go had previously asserted in

 6 correspondence to Microsoft.

 7           This is clearly an offer of settlement.

 8 It's clearly evidence that an offer of settlement

 9 clearly falls within 5.408, and plaintiffs have still

10 yet -- they still have not come forward with any

11 purpose that would be served of introducing this

12 evidence.  This exhibit should clearly be excluded.

13           THE COURT:  You're talking about Kennedy

14 and Hutchinson?

15           MR. WILLIAMS:  Kennedy and Hutchinson, yes,

16 those are the two --

17           THE COURT:  Didn't she just say she agreed

18 with that?

19           MR. WILLIAMS:  Yes, I'm sorry.  Yes.

20           THE COURT:  Thanks.

21           MR. WILLIAMS:  Yes.

22           She also did not address Plaintiffs'

23 Exhibit 8657.  This is an internal Microsoft

24 memorandum which contains a discussion between Bill

25 Gates and Mr. Balmer, and it refers to the fact that
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 1 Microsoft had settled over two-thirds of the state

 2 class action cases.

 3           I believe Ms. Conlin has pretty much

 4 conceded that settlement of the state court class

 5 action cases are not admissible and should not be

 6 brought into this case.

 7           So I think that none of the evidence, with

 8 the exception of the Sun settlement -- none of the

 9 evidence that has been cited in our opening brief has

10 been disputed by plaintiffs.

11           Now, I just would like to quickly read for

12 the court the order that we're requesting the court

13 enter because I think there's some confusion from

14 what Ms. Conlin was describing.  We ask that the

15 court enter an order precluding plaintiffs from

16 introducing evidence of and from offering testimony

17 of argument concerning Microsoft's efforts to settle

18 any actual or potential civil litigation or

19 government investigation.

20           Now, I don't think this order can fairly

21 be read to preclude plaintiffs from offering any

22 evidence of any litigation or any government

23 investigation.  The key is offers to settle

24 litigation or government investigations, and

25 plaintiffs didn't provide in their response brief any
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 1 specific examples of evidence of this type that they

 2 think should be admissible.

 3           Ms. Conlin described a couple of examples,

 4 something related to the Apple QuickTime discussion

 5 and some statements from Mr. Gates and Mr. Balmer

 6 that were made in the media.  We don't have those

 7 exhibits in front of us, but from her description

 8 they certainly didn't sound like they involved any

 9 efforts to settle.  So I don't think that either of

10 those discussions is relevant for the purpose of this

11 motion.

12           I also wanted to address a distinction

13 Ms. Conlin made with respect to the 2002 consent

14 decree and the 1995 consent decree.  Her argument is

15 the 2002 consent decree comes in and the 1995 consent

16 decree comes in.

17           The purpose for Rule 5.408 is to limit the

18 admission of settlement evidence when such evidence

19 may be used by the jury to infer liability.

20           With respect to the 2002 consent decree,

21 that relates to Judge Jackson's finding of fact and

22 the D.C. opinion.  The conduct at issue there is

23 going to be described to the jury in the findings of

24 fact which is going to be read to Your Honor,

25 presumably.  So there's not this issue, there's not
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 1 the same concern with respect to the 1995 consent

 2 decree.

 3           I'll submit, Your Honor, there is a

 4 substantial risk of unfair prejudice from introducing

 5 evidence from the 1995 degree.  If an average juror

 6 sees a document referred to as a settlement agreement

 7 between Microsoft and the Department of Justice

 8 saying that Microsoft will agree not to engage in

 9 conduct x, y, or z, the natural inference is that the

10 Department of Justice thought this conduct was

11 wrongful and Microsoft agreed and that's why it's

12 settling.  That's the unfair prejudice here, and

13 that's why the consent decree itself should not come

14 in and why the evidence concerning that decree should

15 be very limited.

16           I also wanted to address a couple of the

17 cases that Ms. Conlin addressed.

18           First of all, she cites the Austin case

19 which involved a consent decree between the FTC and

20 an art dealer who had been accused of selling forged

21 artwork.

22           Now, there's an important distinction

23 between that case and the case here.  In the Austin

24 case, as part of the settlement with the FTC, the art

25 dealer entered into a stipulation admitting the
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 1 wrongfulness conduct and admitting that it violated

 2 the law.

 3           Naturally, when the art dealer was accused

 4 of the same conduct, the consent decree was deemed

 5 relevant for the purpose of establishing that this

 6 art dealer had admitted previously that this conduct

 7 was wrongful.  That's not the case we have here.

 8 Here Microsoft has never admitted liability, so the

 9 citation of the Austin case, I would submit, is

10 pretty much irrelevant.

11           They also cite Johnson v. Hugo's Skateway.

12 That case involved a refusal by an owner of a skating

13 rink who had refused to comply with a consent decree

14 entered by the Department of Justice in a civil

15 rights case, and that was offered to show evidence of

16 the defendant's racial bias.

17           There's no allegation here that Microsoft

18 hasn't complied with the 1995 consent decree, and so

19 I don't think that that case is relevant either.

20           The Bradbury case also cited by the

21 defendant is a case from the Tenth Circuit.  This

22 case involved an oil company whose subsidiary --

23 employees of the subsidiary were constantly entering

24 on private property.  The plaintiffs offered to show

25 a string of prior settlements of the subsidiary to
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 1 show both that the parent company was aware of the

 2 conduct and exercised control of the employees and to

 3 refute the defendant's defense of mistake.

 4           Microsoft is not -- we are not asserting a

 5 defense of mistake here.  There's no assertion that

 6 we entered into these contracts by mistake.  So I

 7 don't really think the Bradbury case applies either.

 8           Plaintiffs have accused us a couple of

 9 times of trying to get this order entered in an

10 information vacuum.  As I said a few moments ago,

11 Microsoft came forward in its opening brief with

12 specific examples of particular evidence and

13 testimony that discuss or relate to settlements.

14 This is evidence that plaintiffs have designated,

15 evidence that they indicated they intend to use at

16 trial.  So plaintiffs responded to that with

17 essentially nothing.  There's nothing that they

18 offered that reflects any settlement evidence that

19 they contend is admissible for any proper purpose.

20           So I would respectfully submit that it's

21 plaintiffs and not Microsoft who are attempting to

22 have this motion litigated in an information vacuum.

23           Quickly, in respect to the Sun settlements,

24 the only purpose plaintiffs have offered there is to

25 show the circumstances under which Microsoft licensed
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 1 Java.  I don't think that there's any dispute in this

 2 case that Microsoft licensed Java.  As Ms. Conlin

 3 noted, this is going to be another fact that is among

 4 the concluded findings, a contention that plaintiffs

 5 need to come forward with additional evidence to

 6 support precluded findings.  As we've indicated

 7 earlier, we don't think that's a proper purpose.  We

 8 don't think that's necessary in this case.

 9           Finally, Ms. Conlin acknowledges that this

10 is an area where substantial care is necessary to

11 prevent unfair prejudice to Microsoft, the reason I

12 noted earlier.  If the jury sees evidence of a

13 settlement, the natural inference is that something

14 wrong must have been happening and that the defendant

15 must have conceded that something wrong occurred.

16 And for this reason the courts, including the Iowa

17 Supreme Court, have recognized that evidence of this

18 kind poses a severe risk of unfair prejudice.

19           Mr. Williams and Ms. Conlin have both made

20 the argument today that where unfairly prejudicial

21 evidence is at issue -- I believe Mr. Williams used

22 the word -- a prophylactic order is appropriate.

23 That's what we're asking for here, Your Honor.

24           If plaintiffs at some point, although they

25 haven't done it today, if they had come forward with
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 1 some reason, some specific purpose which is -- a

 2 specific piece of evidence may be offered that is

 3 consistent with Rule 5.408 and they claim it is

 4 admissible, they can seek reconsideration of this

 5 order for modification or something else.  But we've

 6 given them an opportunity to come forward with some

 7 evidence of this kind.  They have not done so.  I

 8 respectfully request that the court enter an order

 9 precluding evidence of settlements or offers of

10 settlement.

11           MS. CONLIN:  Your Honor, just for the

12 record, we do not concede the Exhibit 1256.  I won't

13 argue that my time has expired, but 1256 about Go and

14 the other ones about Go we absolutely do not concede

15 that those are admissible or should be covered by any

16 orders.

17           THE COURT:  Mr. Williams, any response?

18           MR. WILLIAMS:  No, Your Honor.

19           THE COURT:  Very well.  15-minute recess.

20 Then we will do the last one, No. 10.

21           (A short recess was taken.)

22           THE COURT:  Defendant's motion to preclude

23 reference to government action, it's a criminal

24 action.

25           MS. DAVIDOFF:  Thank you, Your Honor.
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 1 Amanda Davidoff for Microsoft.

 2           May it please the court.  I'm happy to say

 3 that we have a relatively straightforward motion for

 4 the last motion for the day.

 5           The plaintiffs say in their opposition

 6 brief that they do not intend to characterize the

 7 government action as a criminal one, which we agreed

 8 with that position.  It wasn't a criminal case.  It

 9 was a civil case, but then they go on to say that

10 they should be permitted to use the terms "found

11 guilty" and "convicted" to describe the effect of the

12 government action on Microsoft.  These two

13 propositions are inconsistent, and the plaintiffs

14 only support for them are the definitions in Black's

15 Law Dictionary of "guilty" and "convicted," so I

16 wanted to hand up just the definitions plaintiffs

17 used and some other materials cited in our briefs.

18           THE COURT:  Thank you.

19           MS. DAVIS:  Plaintiffs base their motions

20 on the fact that they say conviction is defined as

21 "The act or process of judicially finding someone

22 guilty; the state of having been proved guilty."

23           And then that "guilty" can mean either

24 responsible for a crime or responsible for a civil

25 wrong.
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 1           The problem with their argument, as you can

 2 see from the actual definitions just below those, is

 3 that they misquoted the definition for conviction.

 4 Conviction is an exclusively criminal term, and it's

 5 actually defined as, "The act or process of

 6 judicially finding someone guilty of a crime."  "The

 7 state of having been proved guilty of a crime" is

 8 left out of plaintiffs' definition without any

 9 ellipsis or other indication that material was being

10 precluded.

11           Plaintiffs also did not give the second

12 definition of "conviction," "The judgment as by a

13 jury verdict that a person is guilty of a crime," or

14 the definition of the verb is that, "To find a person

15 guilty of a criminal offense upon a criminal trial, a

16 plea of guilty, or a plea of nolo contendere or a no

17 contest."

18           So I submit that there's really no dispute.

19 I mean, plaintiffs have given Black's Law Dictionary

20 as a testament of what these words mean.  Fine, I

21 would submit that there is no dispute that the word

22 convict and conviction are criminal terms that cannot

23 fairly be applied to Microsoft with reference to the

24 government action.

25           Turning to the word "guilty," plaintiffs'
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 1 argument rests entirely on the second definition of

 2 the adjective form of guilty, "Responsible for a

 3 civil wrong."  There is also a first and we would

 4 submit primary definition:  "Having committed a

 5 crime; responsible for a crime."  And then they've

 6 also left out the definition of "guilty" as a noun,

 7 "A plea of a criminal defendant who does not contest

 8 the charges; 2. A jury verdict convicting the

 9 defendant of the crime charged."

10           So plaintiffs' opposition to this motion

11 turns entirely on the second definition of the word

12 "guilty," which we would submit is not the most

13 common usage of the term.

14           There's absolutely no support for the

15 proposition that they can refer to Microsoft as

16 having been convicted in that case.  There's no

17 support in their motion for that in their opposition.

18           As to whether plaintiffs should be

19 permitted to say Microsoft was found guilty in the

20 action, beyond the overwhelmingly definition of those

21 terms, there's also their connotations.

22           And I would like you to look at two

23 specific sort of common sense interpretations that

24 are relevant here.  One was given in Gordon v.

25 Microsoft by Ms. Conlin and Mr. Hagstrom's co-counsel
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 1 in that case, and I'll give a little background

 2 there.

 3           Eugene Crew, their co-counsel, in his

 4 opening statement told the jury that Microsoft was

 5 found guilty of committing, quote, "found guilty,"

 6 end quote, of committing, quote, "unlawful acts," end

 7 quote, in the government action.  And after he said

 8 that on the morning of his opening statement, the

 9 next morning the court in discussion with the

10 attorneys -- the Microsoft attorneys expressed

11 concern and Mr. Crew admitted that was a mistake.  He

12 shouldn't have said that, and he said and it's quoted

13 right here, "The word guilty does have a connotation

14 that I'm perfectly willing to correct."

15           Ms. Conlin and Mr. Hagstrom were right

16 there and didn't object to this statement nor did

17 they object to the proposed instruction submitted by

18 Microsoft, which the court eventually gave during

19 Mr. Crew's opening statement, that is, the court also

20 recognized the overwhelmingly criminal connotations

21 of the word "guilty."

22           So the court said, "I'm concerned that you

23 might think from the use of the word 'guilty' that

24 the government case was a criminal proceeding."  And

25 then the court went on to tell the jury it wasn't a
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 1 criminal proceeding, it was a civil case like this is

 2 a civil case.

 3           So we would submit it's quite clear both

 4 from the definitions and the connotations that these

 5 terms "found guilty" and "convicted" are going to

 6 cause the jury to think of the government action as a

 7 criminal case, and plaintiffs should not be permitted

 8 to use them.

 9           The reason that it matters whether the jury

10 is caused to think of the action as a criminal case

11 is that would cause obvious -- well, first of all,

12 it's not true and therefore it's irrelevant; and

13 second of all, even if you could say there's some

14 definition of -- technical definition of the word

15 "guilty" that could apply in a civil context, the

16 fact that it has this criminal connotation is going

17 to prejudice Microsoft.

18           So, I mean, there's lots of ways to come to

19 this conclusion.  One is to look at the motion

20 Ms. Conlin discussed earlier about how prejudicial it

21 is to present real evidence of crimes to the jury.

22 We're very concerned about that in the court system.

23 Rule 5.404(b) certainly describes these evidence of

24 crimes.  So the motion about Joe Comes' misdemeanor

25 conviction was all about that.
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 1           We don't lightly let in evidence of real

 2 crimes into the courtroom, and to allow plaintiffs to

 3 even come close to imply it or to get these words

 4 into the jury's head:  "guilty," "found guilty,"

 5 "convicted," "How do you find?"  "We find the

 6 defendant not guilty," it's prejudicial and it

 7 shouldn't be permitted.

 8           There are going to be lay jurors who might

 9 not understand that most non-lawyers' familiarity

10 with the government bringing action against people is

11 in criminal cases.  It is probably going to be

12 somewhat difficult for them to understand that the

13 government also brings civil actions -- not just

14 civil actions which have a different standard, but

15 equitable enforcement actions, which have very

16 different standard of proof in which the government

17 did not have to prove damage.

18           There's just nothing in common with a

19 criminal action.  And to let the plaintiffs get close

20 to implying that this was a criminal case would be

21 very prejudicial and it would also confuse and

22 mislead the jury, another reason for its exclusion

23 under 5.403.

24           There's no need for this prejudice or for

25 this misleading of the jury.  There are perfectly
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 1 adequate and accurate terms to use to describe the

 2 effect of the government action, and I would just

 3 like to read to the court from a newspaper article

 4 that quotes Ms. Conlin.

 5           Ms. Conlin says, "Microsoft has been found

 6 to have maintained its monopoly illegally by the

 7 federal government, and we believe that they continue

 8 their illegal conduct."  That pretty much says it all

 9 without saying the words "found guilty" or

10 "convicted."  It's just not necessary.  Microsoft was

11 found liable.  That's an accurate way to describe

12 what happened.

13           Now, other than misquoting Black's Law

14 Dictionary, plaintiffs oppose this motion on the

15 grounds that Microsoft is trying to diminish the

16 effect of the government action and the court's

17 collateral estoppel ruling, and I think plaintiffs

18 really have it backwards when they say that.

19           The government action was what it was.  It

20 was a civil enforcement action.  Microsoft isn't

21 trying to diminish anything by trying to ensure that

22 plaintiffs don't mischaracterize what happened.  It

23 would, in fact, be contrary to this court's

24 collateral estoppel order which certainly didn't find

25 that Microsoft was found guilty or convicted in the
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 1 government action to imply anything other than that.

 2           Microsoft really isn't trying -- it's not

 3 being true to the government action to say that it

 4 meant more than it actually did.  Being true to the

 5 government action means saying what actually

 6 happened and what happened was that Microsoft was

 7 found guilty, not convicted or found liable.

 8           So we submit that because there's a

 9 perfectly accurate term to use instead of the words

10 "found guilty" and "convicted," which is "found

11 liable," the plaintiff should be precluded from using

12 those terms and other similarly prejudicial terms at

13 trial.

14           Thank you.

15           THE COURT:  Thank you, ma'am.

16           Response.

17           MS. CONLIN:  Yes, Your Honor.  I will also

18 try to be brief.

19           We won't be referring to the action as a

20 criminal action.  We will not be referring to the

21 government action as a criminal action.  However, I

22 cannot count the number of times that I've told a

23 jury either in opening or closing that the defendant

24 is guilty of negligence or that the defendant is

25 guilty of discrimination or that the defendant is
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 1 guilty of breaching the standard of care.  And what

 2 happened in Minnesota taught me that I have to be

 3 alert to what Microsoft might think of that commonly

 4 used term.

 5           Mr. Crew did say "guilty," and I think that

 6 this is probably a correct quote from him.  You know,

 7 on one day he was making his opening statement.  The

 8 next morning Microsoft came in and moved to ask the

 9 judge to give the jury an instruction which would

10 say, in effect, Mr. Crew did a really, really, really

11 bad thing and you probably shouldn't believe a word

12 he said or that in substance.  Mr. Crew did, in fact,

13 agree to that.  I was there.  I did not.  As a matter

14 of fact, after Mr. Crew said that, I got up and

15 argued to the contrary because my feeling about

16 having the jury instructed in the middle of an

17 opening statement that the person making the opening

18 statement is not a reliable source of information

19 might have some impact.  That's what I thought.

20           And the judge did not, in fact, give the

21 proposed instruction that Microsoft asked for.  It

22 gave a much more modest, softened instruction; but,

23 nonetheless, I want to avoid that if at all possible.

24 And I can see those words coming out of my mouth,

25 and, in fact, perfectly appropriate.  And what was
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 1 given to you says, "Responsible for a civil wrong,"

 2 that's one of the definitions of "guilty," and it's

 3 certainly used all the time in exactly that way.

 4           I know of no study done to indicate that

 5 when you say "guilty," you obviously must mean of a

 6 crime because that is not correct.  We did in our

 7 brief unintentionally and inadvertently leave out

 8 some words, for which I apologize to the court and to

 9 counsel.  It was inadvertent, but I had brought with

10 me, Your Honor, the Black's Law Dictionary, and this

11 is a correct recitation.  And so I call the court's

12 attention to the fact that that it clearly says

13 "guilty" means "responsible for a civil wrong," such

14 as a tort or a breach of contract and certainly also

15 antitrust violations.  And a "conviction" is the

16 "state of having been proved guilty," and "guilty"

17 means "responsible for a civil wrong."  So there you

18 go.  The word "conviction" is less likely to fall out

19 of my mouth, I think, than the word guilty; but,

20 nonetheless, I don't think it's appropriate to put

21 such strictures on what can be said.

22           Microsoft in its brief, at least, says I

23 shouldn't even be able to say that Microsoft broke

24 the law when, in fact, they did break the law and

25 that you've already found that and that is the fact.
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 1 They broke the law.  They are guilty of violating the

 2 antitrust law, and they've been convicted of doing

 3 so.

 4           In any event, Your Honor, this is parsing

 5 words unnecessarily.  It is not an appropriate

 6 subject for a motion in limine.  Microsoft may think

 7 that the evidence of the government action is

 8 prejudicial, but it's highly probative.

 9           Evidence is only prejudicial if it arouses

10 the jury's hostility or sympathy independent from its

11 probative value.  All evidence that is relevant harms

12 one side or the other.  It's only when it harms one

13 side or the other in an unfair way that it is not

14 appropriate.

15           Microsoft's view that using the word

16 "guilty" or saying that Microsoft broke the law is

17 unfair is certainly an opinion to which they are

18 entitled but not one which they are entitled to have

19 the court puts its imprimatur on.

20           THE COURT:  Thank you.

21           Rebuttal.

22           MS. DAVIDOFF:  Quickly.

23           Plaintiffs are basically trying to keep us

24 from clarifying for the jury what the action is about

25 and not about, and one of the things it wasn't about
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 1 is the criminal case.

 2           In Ms. Conlin's brief and statement just

 3 now I didn't hear anything about why she needed to

 4 refer to the government action as a criminal case --

 5 or, sorry, refer to Microsoft as having been

 6 convicted or found guilty in the government action

 7 and why it wouldn't be just as accurate and effective

 8 to say that Microsoft was found liable.  The only

 9 difference between using the term "found liable" and

10 "found guilty" is the connotation that it's going --

11 the impression it's going to make on the jury, the

12 implication it's going to give them.

13           I just didn't hear anything about what the

14 benefits are of using those dangerous terms over

15 using the more accurate term "found liable," or the

16 other single term we mentioned in our brief, "broke

17 the law."

18           I think, Your Honor, as a person can

19 understand the clear criminal connotations of that

20 phrase, it's obviously different.  It's not defined

21 in Black's Law Dictionary in an overwhelming criminal

22 manner the way these terms are.  But when somebody

23 says, "You broke the law; you're a law breaker,"

24 that's something a layperson is going to have a

25 criminal implication, and we think there's no need
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 1 for that kind of terminology.  We're intelligent

 2 attorneys here who can speak accurately.  We can say

 3 someone was found liable.  We don't have to use

 4 shortcuts and words that are going to prejudice the

 5 jury.

 6           THE COURT:  Thank you.

 7           That concludes the motions for today.

 8           See you at 9 a.m. tomorrow morning.

 9           (Record closed on October 16, 2006,

10 at 3:09 p.m.)
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