
 
 
 
 
 

August 18, 2006 
 
 
 
 

 
 
 
Virgin Records America, Inc. 
150 Fifth Avenue 
New York, NY  10011 
 

Re: Artist Direct/UBL –w- Virgin Records America, Inc.  
 
Gentelpersons: 
 

When signed on behalf of Virgin Records America, Inc. (“Virgin”) and Artist Direct, Inc. 
(“ADI”), this letter agreement (the "Agreement") shall provide the material terms of the cross marketing, 
data sharing and revenue sharing agreement between Virgin and ADI. 
 

1. Territory - The universe.    
 
2. Scope of Agreement.  ADI owns and operates an online service known as the “Ultimate 

Band List” (“UBL”), at www.UBL.com (sometimes referred to herein as the “Site”), which consists of 
Internet community tools and services (blogs, streaming music, audio-visual upload capability, page 
linking, community referral and ranking), and a suite of ecommerce applications allowing musical 
performing artists to market and promote their brands, goods and services and to monetize directly from 
their designated UBL page.  ADI shall share UBL usage data (“UBL Data”) with Virgin, including, 
without limitation, data concerning subscriber-base and the growth or decline thereof, the number of page 
views for each subscriber page, unique visitors, durations of stay , top entry and top exit, most viewed 
and least viewed site areas and artist pages, most-clicked banner ads, downloads, dollar volume in 
ecommerce, and such other metrics as may hereafter be mutually agreed by ADI and Virgin during the 
Term not less than two (2) weeks prior to allowing any third party competitor of Virgin access to such 
information.  ADI shall supply the foregoing metrics and information in a mutually agreeable electronic 
format, and both ADI and Virgin acknowledge and agree that an Excel spreadsheet is mutually approved. 
Virgin and ADI shall not issue any press release or public statement concerning this Agreement other than 
the mutually drafted press release to be issued by the parties announcing the launch of UBL and Virgin’s 
participation as outlined in this Agreement.  
 

As part of the UBL registration, UBL subscribers may convey to ADI (or to ADI’s 
licensee) the exclusive right for ADI to designate one song, one image and/or one logo from each 
subscriber which ADI exclusively may couple, manufacture, market and sell on a compilation CD and/or 
as a ringtone, digital download, digital stream or other mobile or internet exploitation (“UBL Content”) 
only on the Site.  Subject to the provisions of paragraph 4, below, ADI shall provide Virgin with the 
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exclusive rights to exploit the UBL Content.   
 
In addition to UBL, ADI owns and operates a peer-to-peer (“P2P”) data and traffic 

monitoring technology publicly known as “Media Defender”.   Media Defender allows ADI to identify 
particular files that are exchanged over P2P networks, and to identify activity and trends concerning such 
files (“P2P Content”). ADI shall offer Virgin a substantial and meaningful first opportunity to acquire 
and/or access ADI’s information and/or rights, if any, concerning such P2P Content, and such opportunity 
shall only become available to third parties after Virgin has “passed,” which Virgin shall be deemed to 
have done if it does not respond otherwise within ten (10) days following specific notice from ADI.  ADI 
and Virgin contemplate entering into a separate agreement pursuant to which Virgin shall obtain P2P 
redirecting (and other content protection) services from Media Defender. 
 

3. Term.   The term of this Agreement (“Term”) shall be for an initial period of two (2) 
years, unless suspended or earlier terminated as provided herein, and Virgin shall have one (1) option to 
extend the Term for additional period of one (1) year, exercisable, if at, all by notice to ADI not later than 
thirty (30) days prior to the expiration of the Initial Period of the Term.  In the event that ADI has not 
received Virgin’s notice of option exercise prior to thirty (30) days before the expiration of the Initial 
Period, ADI shall send Virgin written notice of such failure, and Virgin shall have ten (10) days from the 
date of ADI’s notice of such failure in which to send to ADI written notice that Virgin exercises its option 
to extend the Term as provided above, or Virgin’s option to extend the Term shall lapse. Notwithstanding 
anything to the contrary contained in this agreement, Virgin may terminate the Term of this agreement at 
anytime by providing sixty (60) days advance notice to ADI.  Thereafter, as of and after the effective date 
of the termination of the Term of this agreement, unless the Term is terminated pursuant to paragraph 9 
hereof, ADI may elect in its sole discretion to terminate Virgin’s right to receive (a) any payments of the 
Virgin Brand Royalty and/or the Ancillary Revenue first accruing after the effective date of such 
termination, and (b) any other consideration pursuant to this agreement first accruing after the effective 
date of such termination shall terminate upon the effective date set forth in Virgin’s termination notice; 
provided further, that in the event ADI makes such election ADI shall simultaneously forfeit ADI’s 
entitlement to any share of the profits earned by any Virgin Signing after the effective date set forth in 
Virgin’s termination notice.  For the avoidance of doubt, Virgin’s payment obligations to ADI with 
respect to any Virgin Signings and the services of the UBL A&R in connection with the completion of all 
artist showcases and other UBL activities and events which Virgin approved in writing and which were 
announced to the public with Virgin’s prior written approval during the Term shall survive Virgin’s 
termination of the Term, unless the Term is terminated pursuant to paragraph 9 hereof or if ADI elects to 
terminate the Virgin Brand Royalty and the Ancillary Revenue payment which would otherwise accrue 
after the effective date set forth in Virgin’s termination notice. 

 
4. Rights. During the Term, Virgin shall have an exclusive so-called “first look” in respect 

of the exclusive right to sell, license and distribute the UBL Content, provided that if Virgin elects to pass 
on any UBL Content within ten (10) days after ADI’s specific notice to Virgin, or fails to exploit the UBL 
Content within six (6) months following Virgin’s acquisition hereunder of same and such failure 
continues for a period of thirty (30) days following ADI’s written notice to Virgin (“Pop Out Content”), 
then ADI shall be free to sell, license or distribute such Pop Out Content on its own account and/or 
authorize third parties to do so, but with no references whatsoever to Virgin in connection therewith.  For 
the avoidance of doubt, for purposes of the prior sentence, if Virgin has commenced to expend funds in 
connection with the creation, marketing or promotion of any UBL Content, Virgin shall be deemed to be 
exploiting such UBL Content. During the Term, Virgin shall have exclusive priority access to all UBL 
Data, and shall have the exclusive first right to acquire any of ADI’s rights, title and interest in and to any 
UBL subscriber’s master recordings other than the UBL Content, and such opportunity shall only become 
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available to third parties after such content becomes Pop Out Content.  UBL and ADI intend to enter into 
a more formal long form agreement that shall provide more specifically the mutually approved form and 
procedure for ADI’s submission to Virgin of UBL Content and the UBL subscriber’s master recordings 
other than the UBL Content. 

 
5. Revenue Sharing.  

 
a) In consideration for Virgin’s performance of its obligations in paragraph 6, below, 

after ADI has sold five thousand (5,000) paid UBL subscriptions (the “Break Point”), then with respect to 
each UBL subscription in excess of the Break Point, ADI shall credit a UBL subscriber royalty to 
Virgin’s revenue share account in the amount of One Dollar ($1.00) per month for each paid UBL-
subscriber commencing or maintaining a UBL account during the Term and expiring upon the effective 
date of Termination of such subscriber’s UBL account (the “Virgin Brand Royalty”).  The Virgin Brand 
Royalty shall be subject to the following escalations upon attainment of the paid subscriber milestones as 
follows:  (i) in the first full calendar month following the attainment of twelve thousand five hundred 
(12,500) paid, concurrent UBL subscribers the Virgin Brand Royalty shall escalate prospectively to $1.50 
per subscriber and (ii) in the first full calendar month following the attainment of twenty five thousand 
(25,000) paid, concurrent UBL subscribers the Virgin Brand Royalty shall escalate prospectively to $2.00 
per subscriber.  The Virgin Brand Royalty shall be accounted monthly and paid not less frequently than 
quarterly.  With respect to the Virgin Brand Royalty first accruing after the expiration or termination of 
the Term, ADI shall reduce the Virgin Brand Royalty as follows:   
 

 
(i) 1st and 2nd year post Term: 66.67% of the Virgin Brand 

Royalty which would otherwise be payable during the Term; 
 
(ii) 3rd Year post Term and thereafter: 50% of the Virgin Brand 

Royalty which would otherwise be payable during the Term; 
 

b) In the event that Virgin signs any UBL subscriber acquired by Virgin during the 
Term as a direct result of such content having been first identified to Virgin hereunder (and not, for 
example, through Virgin’s own A & R research) to an exclusive artist recording agreement or exclusive 
distribution agreement during the Term, or within ninety (90) days following the expiration or 
termination of the Term, (“Virgin Signing”), Virgin shall credit a UBL royalty to UBL’s revenue share 
account in the amount which is equal to twenty percent (20%) of Virgin’s “profits” generated during the 
Term in respect of each such Virgin Signing. The sales and earnings in respect of each Virgin Signing 
shall be maintained in separate, non-cross collateralized accounts both with respect to the Artist’s royalty 
and the ADI share of net profits.  Any Media Defender identified P2P Content acquired by Virgin during 
the Term as a direct result of such content having been first identified to Virgin hereunder (and not, for 
example, through Virgin’s own A & R research) shall be deemed a Virgin Signing solely for purposes of 
determining the ADI share of profits.  Virgin shall determine the deal parameters and rights structure of 
the Virgin Signings in its sole discretion, on a case-by-case basis.  Virgin shall include the UBL name and 
logo on all packaging, print advertising, and publicity materials used in the United States in connection 
with any Virgin Signing that are manufactured during the Term; Virgin’s failure so to include UBL’s logo 
in any one or more instances shall not constitute a breach hereof, provided Virgin’s makes reasonable 
efforts to cure such failure(s) on a prompt, prospective basis.  After the expiration or termination of the 
Term, the UBL Royalty in respect of each Virgin signing shall be at the rates provided in the following 
schedule: 
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(i) 1st and 2nd year post Term: 15% of Virgin’s “profits” 
 
(ii) 3rd Year post Term and thereafter: 10% of Virgin’s “profits” 

 
c) With respect to each Virgin Signing,  ADI shall pay to Virgin twenty (20%) of the 

non-subscription fee net revenue that ADI receives from such Virgin Signing’s activities on UBL (e.g. 
ADI’s net receipts from its “Store” fees for transactions executed through UBL) (the “Ancillary 
Revenue”).  ADI shall pay Virgin Virgin’s share of the Ancillary Revenue in respect of a Virgin Signing 
until ADI’s rights with respect to the Virgin Signing expire.  With respect to revenue first accruing after 
the expiration or termination of the Term, the Percentage of ancillary revenue shall be at the rates 
provided in the following schedule: 

 
(i) 1st and 2nd year post Term: 15%  
 
(ii) 3rd Year post Term and thereafter: 10%  

 
For the avoidance of doubt, the sale of master recordings embodying the 

performances of a Virgin Signing on or through the UBL Store shall be subject to ADI’s purchase of such 
master recordings on Virgin’s standard selling terms generally applicable for such sales, modified if at all 
as may be mutually agreed by ADI and Virgin, and UBL’s profit-share hereunder with respect to such 
purchases by ADI for re-sale through the UBL Store shall be credited and accounted to UBL’s account 
hereunder as if the sale were made by Virgin to a third party in the normal course of business. 
 

d) With respect to the UBL Content and Virgin Signings, for purposes of determining 
the ADI share of profits hereunder, Virgin shall be entitled to apply its typical definition of “profit” 
derived from its most common profit-sharing arrangements for agreements of substantially the same 
subject matter as this Agreement, and shall without limitation include the retention by Virgin of a 
distribution fee with respect to sales in the United States of twenty one percent (21%) of the wholesale 
selling price; the balance shall be paid to ADI semi-annually, subject to Virgin’s typical accounting 
practices with respect to such distribution arrangements. 
      
 6. Venture Partner Commitments. 
 

a) ADI shall maintain the UBL service throughout the Term in a manner that is 
aesthetically, functionally and technically competitive with its market-leading competitors.  Without 
limitation, throughout the Term, ADI shall consistently provide “24/7/365” first-class, gratis customer 
support for all subscribers, state-of-the-art co-located servers, and ADI and Virgin agree to provide 
additional quality of service and technical specifications such as are usual and customary for Virgin’s 
other third party vendors and in the Internet content distribution industry generally as part of a more 
formal long form agreement.  ADI shall provide, or be responsible for procuring, all necessary 
infrastructure, technical support, customer relations, bandwidth, server architecture, web design, software 
and personnel necessary for the operation and maintenance of UBL during the Term. 

 
b) ADI shall provide Virgin with first-priority real-time access to UBL Data and P2P 

Content data wherever possible, and in regular, mutually determined reporting intervals where not 
possible, but not less frequent than monthly. 

  
c) ADI shall design the UBL home page and the UBL site map detailing the 

placement and usage of the Virgin name and logo, but all aspects of the appearance and description of the 
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Virgin name and logo shall in each instance be subject to Virgin’s prior written approval in all respects.  
ADI and Virgin shall coordinate and mutually approve reasonable marketing and promotional programs 
for Virgin and Virgin’s exclusive recording artists on and within the Site, with the understanding that 
Virgin’s artists shall be given “favored nations” placement on the Site (e.g., as to frequency, prominence, 
etc.), provided that Virgin makes the applicable content available to UBL necessary to facilitate such 
placement. 

 
d)    Virgin shall designate an A&R person or team to review the information provided 

by ADI, and to mine the Site for new Virgin Signing prospects (the “UBL A&R”).  The UBL A&R shall 
create a bi-monthly report to UBL for UBL’s information (and not for public dissemination) of bands 
identified by the UBL A&R, as having potential to become Virgin Signings, if any. The UBL A&R shall 
attend at least one (1) UBL showcase per calendar quarter (in either Los Angeles or New York City) of 
the Term featuring UBL subscribers mutually selected by Virgin and ADI. 

 
e)     ADI and Virgin agree to consult and collaborate in good faith on an ongoing basis to 

develop, implement and modify meaningful interaction between Virgin’s personnel and UBL subscribers, 
and the publicity, marketing and promotion of such interaction. 

  
7. Accountings. ADI shall account to Virgin semi-annually, except as otherwise provided 

herein.  Virgin shall render ADI accountings and shall pay ADI its share of any Virgin Signing profits to 
ADI semi annually, except as otherwise provided herein.   

 
 
8. Non-exclusivity. ADI and Virgin acknowledge and agree that the right to use the 

Virgin name and logo is non-exclusive and Virgin may enter into similar agreements with third parties, 
including other internet sites; provided that Virgin shall not enter into any similar agreement which 
provides for the use of the Virgin name and logo in connection with any online A&R services directly 
competitive with UBL without giving ADI at least thirty (30) days prior notice at which point ADI shall 
have the option to terminate the Term hereof.  In the event that ADI elects to so terminate the Term 
hereof, ADI may elect in its sole discretion to terminate Virgin’s right to receive (a) any payments of the 
Virgin Brand Royalty and/or the Ancillary Revenue first accruing after the effective date of such 
termination, and (b) any other consideration pursuant to this agreement first accruing after the effective 
date of such termination shall terminate upon the effective date set forth in ADI’s termination notice; 
provided further, that in the event ADI makes such election ADI shall simultaneously forfeit ADI’s 
entitlement to any share of the profits earned by a Virgin Signing after the effective date set forth in 
ADI’s termination notice.  Additionally, ADI and Virgin acknowledge and agree that during the Term 
ADI may enter into marketing, promotion and revenue sharing agreements with third parties, including 
without limitation other record companies; provided that during the Term ADI does not convey any rights 
to any third party which conflict with the rights conveyed to Virgin or pursuant to which any competitor 
of Virgin has equal or superior access to any of UBL or ADI’s data, services or web-page placement 
during the Term.  For the avoidance of doubt, ADI and Virgin acknowledge and agree that Media 
Defender offers a variety of service levels and data aggregation and collection packages at differing 
prices, it is not the intention of this Agreement to restrict Media Defenders’ ability to continue to do so, 
nor is it intended that this Agreement shall provide Virgin with access to service levels or data 
aggregation and collection packages for which it has not separately contracted with Media Defender; the 
information that is the subject of this Agreement is solely the information derived from UBL and the Site, 
except as otherwise provided herein. 
 

9. Events of Default.   
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a) The following shall be considered events of ADI’s default of this Agreement and 

shall entitle Virgin to terminate or suspend (for a period no longer than the earlier of the first business day 
following the cure of an alleged breach or ninety (90) days) the Term of this Agreement as provided 
herein: 

(i) a material breach of this Agreement; 
 
(ii) if after the sixth (6th) full calendar month following the 

execution and public announcement of this Agreement, ADI experiences two successive months of UBL 
subscriber loss in an amount in excess of fifteen percent (15%)of the then current subscriber base; 
 

(iii) if ADI commits any act, excluding any such acts that are 
already publicly known, or have been previously reported, or does anything which brings Virgin, its 
products or services, (collectively the "Virgin Protected Class") into public disrepute, contempt, scandal, 
or ridicule, nor shall ADI make or have made any unfavorable public statement or comment concerning 
the Virgin Protected Class, or any of their employees, officers, directors, products or services, before or 
after the commencement of this Agreement.  The acts or activities prohibited by the preceding sentence 
shall include but not be limited to acts which are considered by a reasonable person to be obscene, 
criminal (excluding misdemeanor offenses), libelous, defamatory, pornographic, or activities which 
promote or encourage alcoholism, crime, illegal activities   
 

b) The following shall be deemed events of Virgin’s default of this Agreement and 
shall entitle ADI to suspend (for a period no longer than the earlier of the first business day following the 
cure of an alleged breach or ninety (90) days) or terminate the Agreement as ADI may elect: 

 
(i) a material breach of this Agreement; 
 
(ii) if Virgin commits any act, excluding any such acts that are 

already publicly known, or have been previously reported, or does anything which brings ADI, its 
products or services, (collectively the "ADI Protected Class") into public disrepute, contempt, scandal, or 
ridicule, nor shall Virgin make or have made any unfavorable public statement or comment concerning 
the ADI Protected Class, or any of their employees, officers, directors, products or services, before or 
after the commencement of this Agreement.  The acts or activities prohibited by the preceding sentence 
shall include but not be limited to acts which are considered by a reasonable person to be obscene, 
criminal (excluding misdemeanor offenses), libelous, defamatory, pornographic, or activities which 
promote or encourage alcoholism, crime, illegal activities.   
 

 c)  Except as may otherwise be expressly provided by this Agreement, the obligations of 
the parties accruing or arising prior to the event(s) supporting termination or suspension under this 
paragraph 9 shall survive the termination or suspension of this agreement pursuant to the provisions of 
this paragraph 9. 
 

10. Confidentiality.  This Agreement, its existence, terms and conditions and any resulting 
agreement are confidential and shall not be disclosed to any third party unless consented in writing by 
Virgin and ADI. Disclosure of this Agreement, its terms or conditions is not prohibited if such disclosure 
is compelled pursuant to a legal proceeding or otherwise required by law. 

 
11. Miscellaneous.  It is contemplated that a more formal long form agreement inclusive of 

the terms of this Agreement and such additional and consistent provisions as are customary for 
 
 

H:\Artist Direct\Artist Direct Virgin Deal Memo 8-18-06 exe.doc 
 



ADI-Virgin 
8/18/06 
Page 7 
 

 
 

H:\Artist Direct\Artist Direct Virgin Deal Memo 8-18-06 exe.doc 
 

agreements of this nature shall be negotiated in good faith and executed by the parties hereto; unless and 
until such more formal long form agreement is prepared and executed this Agreement shall constitute the 
agreement of the parties with respect to the subject matter hereof.   Any dispute relating to this Agreement 
shall be resolved by final and binding arbitration under the rules of the American Arbitration Association 
in Manhattan, New York, and judgment upon the award of the arbitrator(s) may be entered in any court 
having jurisdiction, with the prevailing party entitled to recover reasonable attorney's fees and costs of 
enforcement; provided that nothing contained in this agreement shall be construed to prejudice either 
party’s rights to seek injunctive or other judicial equitable relief. The relationship created herein between 
ADI and Virgin is that of independent contractors, and no relationship of employment, agency, 
partnership, or joint venture is created hereby. If any provision contained in this Agreement is found to be 
unenforceable or invalid, such provision shall be unenforceable or invalid only to the extent necessary to 
bring it within the legal requirements, and all other provisions contained herein shall remain in full force 
and effect. Nothing herein shall be construed so as to require the commission of any act contrary to law, 
and if there is any conflict between any provision of this Agreement and any applicable law, ordinance or 
regulation, the latter shall prevail, and any provision of this Agreement so affected shall be limited only to 
the extent necessary to bring it within the legal requirements, and other provisions of this Agreement not 
so contrary shall remain in full force and effect. The laws of the State of New York applicable to contracts 
fully performed and executed therein shall govern this Agreement.   

 
12. Indemnity. ADI agrees to indemnify and hold Virgin harmless against any and all third 

party claims arising out of or connected with ADI’s unauthorized use of the intellectual property of any 
third party, any violation of the privacy rights of any third party, any act of defamation or other unlawful 
act of ADI, if any, and any breach of the representations and warranties in the agreement.  Virgin agrees 
to indemnify and hold ADI harmless against any and all 3rd party claims arising out of or connected with 
Virgin’s unauthorized use of the intellectual property of any third party, any violation of the privacy 
rights of any third party, any act of defamation or other unlawful act of Virgin. 
 
 Best regards. 
 
       Very truly yours, 
 
 

_________________________________ 
       ARTIST DIRECT, INC. 
 
 
AGREED AND ACCEPTED: 
 
 
 
________________________________  
VIRGIN RECORDS AMERICA, INC. 
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