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MGM v. Grokster 

   Emerging internet-based technologies have created new issues in copyright law. One 

such example of an internet-based technology is Peer-to-Peer (P2P) file-sharing software. The 

use of P2P software has exponentially increased since the mainstream availability of Napster. 

Napster was the first widely-used P2P music sharing service, and it made a major impact on how 

people used the Internet. Its technology allowed users to easily share MP3 format song files with 

each other, thus leading to the music industry’s accusations of massive copyright violations. 

Record companies say they have tracked billion-dollar declines in compact disc sales since the 

emergence of Napster in the late 1990s (McGuire, 2005). This was the first battle in what has 

been a long waging war between P2P software providers and the music industry.  

 The music industry, being represented by the Recording Industry Association of America 

(RIAA), eventually won the battle with Napster. Napster was ordered to shutdown along with 

paying over $30 million in fines as part of their settlement process. One of RIAA’s main 

arguments was that Napster was a centralized P2P service, which meant that all of the data 

flowed Napster’s servers, giving them direct control over what gets shared between users (MGM 

Studios, Inc. v. Grokster, n.d.).  

 The court order for Napster’s shut down paved the way for many decentralized P2P file-

sharing programs such as Kazaa, Limewire, Grokster, and Morpheus. These new services 

involve a highly decentralized network of individual computers trading files among themselves, 

rather than a network controlled from a central location such as Napster’s (Gil, 2005).  

 Grokster and Morpheus were two of the most popular P2P file-sharing services that 

emerged once Napster was shut down. With millions of users sharing copyrighted files at any 
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given time, the music and motion picture industry’s focus turned to these two applications 

providers, Grokster and Streamcast (the makers of Morpheus).  

The entertainment industry, led by MGM movies and 28 of the world’s largest 

entertainment companies, and backed by the RIAA, claimed the Grokster and Streamcast were 

liable for copyright damages because they encouraged the illegal sharing of movies and music. 

In October 2001, they brought an action seeking an injunction against these two distributors, 

Grokster and Streamcast (hereafter “Grokster”), under a theory of contributory infringement. The 

question at stake in Grokster’s case is whether the distributor of a tool that can be used to commit 

copyright infringement, such as file-sharing software, should be liable for the infringement of its 

users (MGM Studios, Inc. v. Grokster, n.d.). 

Before this case can be fully understood, we should discuss another case that the Grokster 

case builds upon: the case commonly referred to as the “Sony Betamax” case. 

In their defense, Grokster claimed the Supreme Court 1984 “Betamax” ruling. In the 

Sony Betamax case, the Supreme Court ruled that a distributor cannot be held liable for a user’s 

infringement on copyright as long as a technology can be used for “substantial non-infringing 

uses”. At the time, the court, by a five-to-four majority, decided to protect any technology from 

liability if it was “merely capable” of “substantial, non-infringing use”. The Court ultimately 

decided because the device had legitimate uses, Sony was not contributing to copyright 

infringement by selling it, even though the company knew that some consumers were using the 

product illegally (MGM Studios, Inc. v. Grokster, n.d.).  

The decision freed manufacturers to develop many of today's must-have gadgets, from 

the iPod to personal video recorders, which may be used both for unlawful and 'non-infringing' 

purposes (Rowan, 2005).  



Hasan 4 

 In reponse, the entertainment industry claims that P2P technologies, unlike Betamax, are 

not being used for legitimate, non-infringing purposes. The use of Betamax technology for time-

shifting (i.e. taping a television program for later viewing) was a key issue in the Sony Betamax 

ruling. The entertainment companies filing this suit argue that there is no analogous use for P2P 

file sharing, claiming that although P2P technology can be used to share files that are not 

copyright-protected, this capability is very rarely put to use.  They claim that P2P programs exist 

almost entirely for the purpose of copyright infringement (MGM Studios, Inc. v. Grokster, n.d.). 

 Additionally, in response to fears that a ruling against the defendant, Grokster, would 

bring an end to two decades of unprecedented technological advances, the plaintiff, MGM, 

claims that P2P distributors can be made liable for their technology's use without overturning or 

disrupting the protections afforded by the Betamax ruling (Godwin, 2005). 

Backed by the Electronic Frontier Foundation (EFF), the defendants (Grokster) claimed 

that they did not condone or encourage copyright infringement; moreover, they insisted that the 

P2P file sharing technology that they distributed is firmly protected by the Court’s ruling in Sony 

Betamax,emphasizing that the technology needed to only be capable of legitimate use (MGM v. 

Grokster, 2005).  

In 2003, the United States District Court for the Central District of California originally 

dismissed the MGM v Grokster case, citing the Betamax decision. In August 2004, a higher 

court, the Ninth Circuit Court of Appeals, upheld the lower court's decision after acknowledging 

that P2P software has legitimate and legal uses. The Ninth circuit’s more technology friendly 

approach stated that a distributor of software would only be held liable for contributory 

infringement if it had reasonable knowledge of specific infringement and that this knowledge 

does not exist with a decentralized P2P architecture (Godwin, 2005). On the other hand, the 
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Seventh Circuit’s more copyright holder friendly balancing test gave the court more discretion in 

weighing the pros and cons of the technology against the detriment of the copyright 

infringement. It was unclear in 2005, which approach the Supreme Court would take. Ultimately, 

the Supreme Court avoided the question altogether and decided the case by using another 

principle of patent law, the inducement theory (Larson, 2005). 

Under the inducement theory, the Court held that a software distributor that promotes the 

use of its tool to infringe copyright “as shown by clear expression or other affirmative steps 

taken to foster infringement” is liable for the resulting infringement of their users. Therefore, the 

Court held that the Ninth Circuit’s granting of summary judgment was inappropriate because 

they did not address whether Grokster took affirmative steps to induce its users to commit 

copyright infringement. The Court laid out the test under the inducement theory stating that a 

company is liable for contributory infringement if they 1) intend to bring about infringement, 2) 

by distributing a device suitable for infringing use, and 3) actual infringement occurred (Larson, 

2005). The Court reconciled this new rule with the protection Sony provided under the staple 

article of commerce doctrine by saying that Sony dealt with the narrower issue of whether there 

is “a claim of liability based solely on distributing a product with alternative lawful and unlawful 

uses, with knowledge that some users would follow the unlawful course.” Rather, in Grokster the 

Court was addressing whether there is a claim when there is actual intent and affirmative steps 

taken to encourage copyright infringement (MGM v. Grokster, 2005). 

In June 2005, the Supreme Court ruled unanimously against Grokster.  The key point the 

Court made was that Grokster not only provided the software to pirate files, they also actively 

promoted pirating. This promotion was in the form of active marketing steps and on-screen 

statements that described users downloading copyrighted content using their products. By these 
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on-screen statements and their other active steps promoting piracy, such as marketing themselves 

as the “next Napster”, Grokster and Streamcast gave up any right to a Betamax Decision defense 

(MGM v. Grokster, 2005).  

The Supreme Court effectively ruled in this case that “file-sharing companies can be sued 

if they actively encourage piracy”. In the Betamax case, Sony did not actively encourage piracy, 

although the potential illegal use of the VCR was widely known. In contrast, the Court held that 

Grokster’s unlawful objective was “unmistakeable” by taking affirmative steps to encourage its 

software users to use it for copyright infringement. Therefore, the message from the majority 

seems to be that under the inducement theory you must show by the defendant’s own actions and 

statements that his unlawful purpose disqualifies him from claiming the protection under Sony. 

That is, clear evidence of intentional inducement trumps, even in situations where the technology 

may have substantial non-infringing uses. However, the majority declined to address the conflict 

about when knowledge of infringement may be assigned to a P2P software distributor saying that 

it would “leave further consideration of the Sony rule for a day when that may be required 

(MGM v. Grokster, 2005).  

To justify the indirect liability of the P2P software provides, the court used the following 

rationale: “When a widely shared service or product is used to commit the infringement, it may 

be impossible to enforce rights in the protected work effectively against all direct infringers, the 

only practical alternative being to go against the distributor of the copying service for secondary 

liability on a theory of contributory or vicarious infringement (MGM v. Grokster, 2005).” It 

basically stated that it would be only be practical (or possible) to go to the source of the 

copyright infringement, which are the software providers, rather than going against the millions 

of users doing the infringement.  
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 From an ethical standpoint, there are several viewpoints about file sharing over P2P 

networks. There are those who justify it by saying it does not cause harm, and in fact helps many 

artists because it allows users to sample the product before spending the money to purchase it. 

This in turn generates new fan base as many discover bands that would be hard to discover 

otherwise. Many consumers also say that the record companies overcharge for CDs and that they 

should not have to pay the entire cost of a CD when in fact only one or two songs are wanted 

from the album. By using ethical arguments such as this, the P2P file sharing industry has 

flourished (MGM Studios, Inc. v. Grokster, n.d.). 

Overall, I feel the court handled this case well. There were many issues in play, when this 

case was brought forth. Most importantly in my opinion was the fact that many people thought 

an unfavorable Supreme Court ruling can have a significant impact in all aspects of technological 

innovation, not just the P2P industry. For example, they could have easily made a ruling saying 

that if a technological innovation has “substantial infringement capabilities”, then it is illegal, 

based on the Sony Betamax precedence. However, they ignored the issue of substantial 

infringement altogether. They realized that modification to the Sony Betamax case has 

significant risks to future technological innovation (MGM Studios, Inc. v. Grokster, n.d.). An 

example would be devices such as iPods and personal video recorders, which could very well fall 

into this same category.  

 I believe the decision is well balanced between the need to respect the intellectual 

property rights of artists, and the benefits of allowing and promoting technological innovation. It 

establishes guidelines as to when something is not in compliance with existing copyright law, 

such as was the case for Grokster when it actively promoted copyright infringement. The Court 

properly understood that the file sharing software distributed by Grokster and StreamCast was 
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plainly distributed for the purpose of making it easy to illegally download and share copyrighted 

works. The Court's focus on this illegal intent is a welcome addition to the law, an addition that 

will become a landmark in the ongoing societal and legal debate over how best to balance 

freedom of expression and technological innovation with the protection for intellectual property 

in the digital age (Gil, 2005). 

 As James Gibson, assistant professor of law and director of the Intellectual Property 

Institute at the University of Richmond School of Law very nicely stated, “The Supreme Court 

got it right. This case has always been about balancing the interests of two equally important sets 

of innovators: artistic innovators, who have enriched our culture by bringing us music and film, 

and technological innovators, who have produced the wonders of the Internet and digital media. 

By focusing on the bad behavior of the particular file-sharing defendants before it, rather than on 

peer-to-peer technology in general, the Court has ensured that the law will respect and protect 

innovation in both spheres (Smolla, 2005).” 

I am glad it did not boil down to the issue of if a technology can potentially be used for 

illegal purposes, should it be banned, so preventing any of its legitimate uses? However, this is 

not a clear win for either side. It does not prohibit P2P file-sharing programs altogether, nor does 

it allow them to continue unrestricted. This might just be one more battle in a continued war 

between the entertainment industry and the P2P file-sharing world. Only time will tell the full 

effect of this decision.  
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